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De: Correspondencia Presidencia Consejo De Estado

Enviado: viernes, 5 de noviembre de 2021 1:04 p. m.

Para: presidencia@senado.gov.co <presidencia@senado.gov. co>
. Asunto: Hoja de vida doctora Natalia Angel

Respetuoso saludo:

Adjunto al presente nos permitimos remitir hoja de vida de la doctora Natalia Angel Cabo, abogada seleccionada
para integrar la terna de la cual el Honorable Senado de la Republlca elegird a un magistrado de la Corte
Constitucional.

Cordialmente,
Equipo de Presidencia

_Consejo de Estado
Tel: 3506700 Ext: 2051



EL JEFE DE LA DIVISION DE RECURSOS HUMANOS DEL SENADO DE LA
REPUBLICA

CERTIFICA:

Que révisada la Historia Laboral de la Sefiora NATALIA ANGEL CABO identificada
con la Cédula de Ciudadania No. 52 .620.954 de Usaquen aparece que presto sus
servicios a la Corporacion asi como Empleada Puablica:

Que mediante Resolucion No. 1826 de fecha 22 de Julio de 2002 emanada por la
Direccion Administrativa del Senado de la Republica fue nombrado para desempefiar
el cargo de ASESOR GRADO VI de la UTL H. Senador Carlos- Gaviria Diaz del
Senado de la-Republica y tomo posesion segun acta de No.398 del 22 de Julio de
2002. , :

Que mediante Resolucion No. 0995 de fecha 30 de Agosto de 2003 emanada por ia
Direccién Administrativa del Senado de la Republica se le acepta la renuncia al cargo
de ASESOR GRADO VI de la UTL H. Senador Carlos Gaviria Diaz del Senado de la
Republica, a partir de la fecha de la presente resolucion.

De conformidad con el reglamento Interno del Congreso que lo recoge la Ley 5 de
1992, Articiilo 388 y s.s., se faculta a cada Congresista para el logro de una eficiente
labor legislativa, la escogencia de los integrantes de su Unidad de Trabajo
Legislativo, por lo que es a él a quien corresponde establecer las funciones a
desempefiar por cada uno de ellos y expedir la correspondiente certificacion de
cumplimiento de labores, lo mismo que el Horario para la jornada laboral. -

El Senado de la Republica tiene asignado el NIT No 899999103-1

Esta Certificacion se expide en Bogota D.C., a los cuatro (04) dias del mes de
Septiembre de 2014, a solicitud de la intgresada:

‘A_‘e@

YURY HELTMHUR GARCIA TORRES
;ﬁ Jefe Division de Recursos Humanos
Proyecto y Reviso: Cla

ugdia Barrios Malagon

EDIFICIO BANCO COMERCIAL ANTIQUENO CALLE 12 No. 7- 32 PISO 14 PH TELEFONOS 3826211
BOGOTA
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REPUBLICA DE COLOMBIA

CORTE CONSTITUCIONAL
COORDINACION ADMINISTRATIVA

NIT. 800093816-3

LA COORDINADORA ADMINISTRATIVA
DE LA CORTE CONSTITUCIONAL

CERTIFICA:

Que la doctora NATALIA ANGEL CABO, identificada con la cédula de
ciudadania No. 52620954, laboré en la Corte Constitucional durante los
siguientes periodos:

Del 8 de julio de 1996 al 8 de mayo de 2000.

Del 5 de noviembre de 2008 al 23 de abril de 2009.

Que al momento de su retiro desempefiaba el cargo de Magistrada Auxiliar en

propiedad.

La presente certificacion se expide a solicitud de la interesada. Dada en Bogota
D. C., a los veinte (20) dias del mes de agosto del afio dos mil quince (2015).

Coordinadora Administrativa

Calle 12 No. 7- 65 Piso 5 Conmutador 3506200 www.corteconstitucional.gov.co
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Universidad de
los Andes

LA SUSCRITA JEFE DE LA OFICINA DE REGISTRO DE L.A UNIVERSIDAD DE LOS
ANDES
APROBADA POR RESOLUCION N° 28 DE FEBRERO 23 DE 1949
NIT. 860.007.386-1

Expide copia de lo pertinente de la siguiente Acta de Grado:

Acta de Grado N° 400 - 96 -Libro 10 - Folio 2- del 16 de marzo de 1996

“Bn Santafé de Bogot4, D.C,, 2 16 de matzo de 1996, se reunieron en la Plazoleta de la Facultad de
Iﬁgenieria, el doctor RUDOLF HOMMES R., Rector de la Universidad; el doctor GUSTAVO
GONZALEZ, Vicerrector de la Universidad; (..) “con el objeto de hacer entrega de los diplomas a los
graduandos que cumplieron con los requisitos reglamentatios exigidos por la Universidad para optar al
titulo profesional correspondiente” (..) “Los Decanos de las Facultades de Ingenierfa, Ciencias,
Economia, Administracién, Humanidades y Ciencias Sociales, Arquitectura, Derecho, la Directora de
Textiles y Artes Plasticas y el Director del Cider, hicieron entrega de los cﬁplomas a sus graduandos, en
¢l siguiente orden:”

#ok ABOGADOS %

RESOLUCION 2485 DEL 6 DE OCTUBRE DE 1988

487.. NATALIA ANGEL CABO C.C. 52620954 Usaqﬁén (o)
FIRMADO

RUDOLF HOMMES R. - Rector

MARIO CASTILLQ - Secretario General (...)"

L
GARITA LOPERA L&%EI

Jefe
Oficina de Registro

JUANA

BOGOTA 27 de abril de 2010
Andrés L.

Direccién de Admislones y Reglstro -

Carrera 1 No. 18A -70 Bogotd, Colombia Tels.: [571] 3394949 — 3394999 Exts.: 2210 - 2216 Fax: [571] 3324469 Apartado aéreo: 4976
http://admisiones.uniandes.edu.co - admre

25



YORK UNIVERSITY

Graduate Program in Law

4700 Keele St.

Toronto ON

Canada M3J 1P3

Tel 416 736 5046

Fax 416 736 5736
gradlaw@osgoode.yorku.ca

UNIVERSITE
UNIVERSITY

July 8th, 2015
Re: Natalia Angel, Student No. 211813219

To Whom It May Concern:

This letter will serve to confirm that Natalia Angel is registered in the
Graduate Program in Law as a Ph.D. candidate for the Summer 2015
academic term. Candidates in the Graduate Program in Law are required to
maintain continuous registration until completion of the program.

Regulation 13

All candidates must maintain one of the categories of registration as in
Regulations 13, 14, 15, and 16 in each term until either graduation or

- withdrawal from the University subject to the time limits set out in

Regulations 22 and 31, and they must pay the appropriate fee. This
includes registering for the Summer terms.

Please do not hesitate to contact me at (416) 736-5046 if further
information is required.
Sincerely,

Yours sincerely, -
,'//‘ for ~

Chantel Thompson

Graduate Program Secretary
Graduate Program in Law

Osgoode Hall Law School

York University

4700 Keele Street

Toronto, ON

Phone: 416-736-5046

Email: cthompson@osgoode.yorku.ca




Universidad de

los Andes

NIT 860.007.386-1

Gestion Humana y Desarrollo Organizacional de la Universidad de los Andes

Certifica

La Profesora NATALIA ANGEL CABO identificada con CC No. 52620954 de BOGOTA DC, esta vinculada a esta institucion
mediante la suscripcién de un contrato de trabajo Término fijo a un afio, con dedicaciéon de 47.5 horas semanales, desde el
27/07/2015. Actualmente desempefia el cargo de Profesor Asistente - Director Derecho Publico Constitucional en Facultad
De Derecho.

Esta certificacion se expide a solicitud de la interesada, con destino a CONSEJO DE ESTADO, a los veintisiete (27) dias del
mes de agosto del afio dos mil veintiuno (2021).

@

SANDRA MILENA ACOSTA GONZALEZ
Jefe Servicios Laborales

Este certificado requiere para su plena validez y confiabilidad que la informacién aqui consignada sea verificada y convalidada con la
Direccién de Gestion Humana y Desarrollo Organizacional a través de los siguientes medios: a) Telefénicamente en la linea 3394949
Ext.:3884, b) A través del Sitio Web http://ghdo.uniandes.edu.co. Si la certificacion anterior no es refrendada a través de algunos de los
procedimientos mencionados, la misma solo tendra el valor probatorio que las partes le den, y sera equiparada para todos los efectos
legales a una prueba sumaria. La Universidad de los Andes no sume ningln tipo de responsabilidad por el contenido y/o por la firma
consignada en este tipo de documentos, hasta tanto no sea validado o confirmado por alguno de los medios ya mencionados. APLICACION
DE LAS NORMAS VIGENTES SOBRE COMERCIO ELECTRONICO: Todas las comunicaciones que ya se expresen via Mensaje de Datos
(Internet, Correo Electrénico, EDI, telex, fax, o telefax), tendran el mismo alcance, efecto y valor probatorio que las normas vigentes y
aplicables sobre el Comercio Electrénico consignadas en la Ley 527 de 1999, Ley 588 de 2000, Decreto Reglamentario 1747 de 2000, y la
Resolucién 26930 de 2000 y demas que fas remplacen o modifiquen, le dan a los documentos materiales.

Gestion Humana y Desarrollo Organizaciones — Rectoria
Calle 19 No. 1-11 Edificio Las Monjas, pisos 2 y 3, Bogota — Colombia. Tels.: [571] 3394949/99 Ext.: 3884
Linea Directa: [571] 3324374

Universidad de Los Andes | Vigilada Mineducacién. Reconocimiento como Universidad: Decreto 1297 del 30 de Mayo de 1964.
Reconocimiento personeria juridica: Resolucion 28 del 23 de febrero de 1949 Minjusticia.

2%



') Jlos Andes

Colombia
BIIT. 860.007.386-1

LA DIRECCION DE GESTION HUMANA Y DESARROLLO ORGANIZACIONAL
DE LA UNIVERSIDAD DE LOS ANDES

CERTIFICA QUE

La profesora NATALIA ANGEL CABO, identificada con cédula de ciudadania No.
52620954 de Bogota, esta vinculada a esta institucion mediante la suscripcidon de un
contrato de trabajo a término fijo a un afio, con dedicacion de 24 horas semanales, desde
el 27 de julio de 2015. Actualmente desempefia el cargo de Profesor Asistente en
Facultad de Derecho.

Esta certificacion se expide a solicitud de la interesada, con destino a Consejo de Estado,
a los tres (3) dias del mes de junio del afio dos mil veinte (2020).

SANDRA MILENA ACOSTA GONZALEZ
Jefe Servicios Laborales

Este certificado requiere para su plena validez y confiabilidad que la informacién aqui consignada sea verificada y convalidada con la
Direccién de Gestion Humana y Desarrolio Organizacional a través de los siguientes medios: a) Telefénicamente en la linea 3394949
Ext.:3884, b) A través del Sitio Web http://ghdo.uniandes.edu.co. Si la certificacion anterior no es refrendada a través de alguno de los
procedimientos mencionados, la misma solo tendra el valor probatorio que las partes le den, y sera equiparada para todos los efectos
legales a una prueba sumaria. La Universidad de los Andes no asume ningln tipo de responsabilidad por el contenido y/o por la firma
consignada en este tipo de documentos, hasta tanto no sea validado o confirmado por alguno de los medios ya mencionados.
APLICACION DE LAS NORMAS VIGENTES SOBRE COMERCIO ELECTRONICO: Todas las comunicaciones que se expresen via
Mensaje de Datos (Internet, Correo Electronico, EDI, telex, fax, o telefax), tendran el mismo alcance, efecto y valor probatorio que las
normas vigentes y aplicables sobre Comercio Electrénico consignadas en la Ley 527 de 1999, Ley 588 de 2000, Decreto Reglamentario
1747 de 2000, y la Resolucion 26930 de 2000 y demas que las remplacen o modifiquen, le dan a los documentos materiales.

Direccion de Gestion Humana y Desarrollo Organizacional - Rectoria
Calle 19 No. 1-11 Edificio Las Monjas, pisos 2 y 3, Bogotéa - Colombia. Tels.: [571] 3394949/99 Ext.: 3884
Linea directa: [571] 3324374 Fax: [671] 3324384

Universidad de los Andes | Vigilada Mineducacion. Reconocimiento como Universidad: Decreto 1297 del 30 de Mayo de 1964.
Reconocimiento personeria juridica: Resolucidn 28 del 23 de febrero de 1949 Minjusticia.



g Universidad de

jlos Andes

LA DIRECCION DE GESTION HUMANA Y DESARROLLC ORGANIZACIONAL
DE LA UNIVERSIDAD DE LOS ANDES

CERTIFICA QUE

La profesora NATALIA ANGEL CABO, identificada con Cédula de Ciudadania No. 52.620.954
expedida en Bogota, ha estado vinculada a esta institucion mediante la suscripcion de
diferentes contratos de trabajo, asi:

{ “PERIODO

| CARGO DESEMPENADO

de agosto de 1998

Del 1 de septiembre de 1997 al 31

Profesora, en la Facultad de Derecho

Del 10 de agosio de 1999 al 9 de
diciembre de 1989

Profesora de la catedra Derecho Constitucional,
en [a Facultad de Derecho

Del 18 de enero de 2000 al 17 de
mayo de 2000

Profesora de la catedra Derechb Constitucional,
en.la Facuitad de Derecho

Del 6 de agosto de 2002 al 5 de
diciembre de 2002

Profesora de la catedra Derecho Constitucional,
en la Facuitad de Derecho

Del 14 de énero de 2003 al 13 de
mayo de 2003

Profesora de la catedra Derecho Constitucional,
en la Facultad de Derecho

| Del 5 de agosto de 2(503 al 4 de
diciembre de 2003

Profesora de la catedra Derecho Constitucional, |
en la Facultad de Derecho

Del 14 de enero de 2004 al 13 de
mayo de 2004

Profesora de la catedra Derecho Constitucional,
en la Facultad de Derecho

Del 15 de febrero de 2005 al 17 de
mayo de 2005

Profesora de la catedra Derecho Constitucionai,
en [a Facultad de Derecho

Del 25 de julio de 2005 al 14 de
Agosto de 2011

El dltimo cargo desempefiado fue el de Profesor

A partir del 27 de julio de 2015

Actualmente desempefia el cargo de Profesor
Asistente en Facultad de Derecho.

Durante su vinculacion se le han cancelado bonificaciones por los siguientes conceptos:

| PERIODO

i - CONGEPTO

Del 12 de febrero de 2005 al 15 de
marzo de 2005

Dictar 12 horas del curso Derecho Constitucional

['EI 19 de septiembre de 2005

Asistente en Facultad de Derecho i

i Jurado preparatorio examen ciclo oral

Del 27 de febrero de 2006 al 27 de
marzo de 2006

I

Comparado g
) %

!

‘

Dictar 12 horas de -conferencia tema: Derecho
Constitucional -~ * e {

| El 9 de abril de 2007

["Jurado de 12 examenes de ciclo

| E1 18 de septiembre de 2007

{ Jurado-de 11 exémenes de ciclo

Del 1 de noviembre de 2008 al 31 de
julio de 2008

Coordinacién del proyecto investigacion del manual de !
pedagogia en derechos de las personas con
discapacidad y pariicipacion eh taller de capacitacion
{convenio con la Fundacion Saldarriaga Concha) f

Del 26 de marzo de 2009 al 2 de abril
de 2009

Dictar conferencias de la clase teorias de la
responsabilidad, médulo responsabilidad empresarial

Del 15 de mayo de 2009 al 31 de
mayo de 2009

Jurado evaluador (tribunal) de 16 de examenes de

Facultad parte oral

Direccitn de Gestién Humana y Desarrollo Organizacional - Rectoria !
Calle 19 No 1-11, Edificio Monjas Bogela ~ Colombia. Tels.: {571] 3394949/09 Ext.: 3884 Linea directa: [571] 3324374

Fax: {571} 3324384 - hiip://ahdo. uniandes.edu.co -



Del 1 de julio de 2009 al 31 de Agostc
de 2009

Asesoria, recopilar informacién y elaborar un escrito
entre 30 y 40 paginas scobre {a globalizacion del derecho,
"para ser publicado en un libro al final del proyecto
llamado: * Portal es DER” de la GTZ

Del 8 de octubre de 2009 al 29 de
octubre de 2002

Dictar conferencias sobre Derecho Constitucional
avanzade del modulo Derecho  Constitucional
Comparado

Del 1 de septiembre de 2009 ai 31 de
octubre de 2009

Asesoria, recopilar informaciéon v elaborar un escrito
entre 30 y 40 paginas sobre la globalizacién del derecho,
para ser publicadoe en un libro al final del proyecto
ltamado: “ Portal es DER" de la GTZ

Del 2 de agosto de 2010 at 30 de
noviembre de 2010

Investigacién, direccion, recopiiacion y analisis del
proyecto de normatividad y jurisprudencia sobre
capacidad legal de las personas con .discapacidad
psicosocial y cognitiva

Del 14 de febrero de 2011 al 30 de
marzo de 2011

Investigacién, elaboracion del componente transversal
del documenfo amicus curiae para la Corte
Constitucional mediante presentacion dedos
stibproductos: subproducto 1: documento de focalizacion.
Subproducto 2: Documento de partida

Del 1 de junio de 2011 al 15 de julio
de 2011

Investigacidn, direccion de la estrategia de acceso a la
justicia y proteccidn de derecho de las personas con
discapacidad y las personas mayores desarrollada por
medio del convenio de cooperacion 0267 celebrado entre
la Universidad de los Andes y la Fundacién Saldarriaga
Concha

Del 1 de mayo de 2011 al 31 de mayc
de 2011

Investigacién, direccién de la esfrategia de acceso a la
justicia y proteccion de derecho de las personas con
discapacidad y las personas mayores desarrollada por
medio_del convenio de cooperacion 0267 celebrado entre
{a Universidad de los Andes y la Fundacién Saldarriaga
Concha

Del 1 de abril de 2011 al 31 de mayo
de 2011

Investigacién, elaboracion del componente transversal
del documento amicus curiae para la Corte
Constitucional mediante la entrega de informes de
avances correspondientes al subproducto2, de acuerdo
con los términos de referencia (TORS)

La profesora Natalia Angel Cabo dirigio ef Programa de Accidn por La Igualdad y la Inclusion
Social de la Facultad de Derecho de la Universidad de los Andes, desde el 15 de enero de
2007 hasta el 31 de julio de 2011. Este programa tiene como misién ofrecer conocimiento,
experiencia y capacidades de accion para avanzar los derechos de las personas con
discapacidad v la implementacién de la Convencién de Nacicnes Unidas sobre los Derechos de

las Personas con Discapacidad (CDPCD).

Esta cerlificacion se expide a solicitud de la interesada, a los tres (3) dias del mes de

septiembre del aflo dos mil quince (2015).

Jefe Bier é‘stér“;? A&ﬁﬁﬁ;sﬁsﬁamom

i’

f‘; Universidad de

%3

Tt

Mireya R.

%};&?

delifalento Humano

Direccién de Gestidon Humana y Desarrolio Organizacional - Rectoria
Calle 19 No 1-11, Edificio Monjas Bogota ~ Colombia. Tels.:-[571] 3394949/99 Ext.: 3884 Linea directa: [571) 3324374
Fax: {571] 3324384 - hitp:/fahdo unisndes,edu.co -




') Jlos Andes

{olumbiz
MIT. 860.007.386-3

LA DIRECCION DE GESTION HUMANA Y DESARROLLO ORGANIZACIONAL
DE LA UNIVERSIDAD DE LOS ANDES

CERTIFICA QUE

La profesora NATALIA ANGEL CABO, identificada con cédula de ciudadania No.
52620954 de Bogota, esta vinculada a esta institucion mediante la suscripcidon de un
contrato de trabajo a término fijo a un afio, con dedicacion de 24 horas semanales, desde
el 27 de julio de 2015. Actualmente desempefia el cargo de Profesor Asistente en
Facultad de Derecho.

Esta certificacion se ‘expide a solicitud de la interesada, con destino a Consejo de Estado,
a los tres (3) dias del mes de junio del afio dos mil veinte (2020).

SANDRA MILENA ACOSTA GONZALEZ
Jefe Servicios Laborales

Este certificado requiere para su plena validez y confiabilidad que la informacién aqui consignada sea verificada y convalidada con la
Direccion de Gestion Humana y Desarrollo Organizacional a través de los siguientes medios: a) Telefénicamente en la linea 3394949
Ext.:3884, b) A través del Sitio Web http:/ghdo.uniandes.edu.co. Si la certificacion anterior no es refrendada a través de alguno de los
procedimientos mencionados, la misma solo tendra el valor probatorio que las partes le den, y sera equiparada para todos los efectos
legales a una prueba sumaria. La Universidad de los Andes no asume ningtn tipo de responsabilidad por el contenido y/o por la firma
consignada en este tipo de documentos, hasta tanto no sea validado o confirmado por alguno de los medios ya mencionados.
APLICACION DE LAS NORMAS VIGENTES SOBRE COMERCIO ELECTRONICO: Todas las comunicaciones que se expresen via
Mensaje de Datos (Internet, Correo Electronico, EDI, telex, fax, o telefax), tendran el mismo alcance, efecto y valor probatorio que las
normas vigentes y aplicables sobre Comercio Electronico consignadas en la Ley 527 de 1999, Ley 588 de 2000, Decreto Reglamentario
1747 de 2000, y la Resolucion 26930 de 2000 y demds que las remplacen o modifiquen, le dan a los documentos materiales.

Direccién de Gestion Humana y Desarrollo Organizacional - Rectoria
Calle 19 No. 1-11 Edificio Las Monjas, pisos 2 y 3, Bogota - Colombia. Tels.: [571] 3394949/99 Ext.: 3884
Linea directa: [571] 3324374 Fax: [671] 3324384 )

Universidad de los Andes | Vigilada Mineducacidn. Reconocimiento como Universidad: Decreto 1297 del 30 de Mayo de 1964.
Reconocimiento personeria juridica: Resolucion 28 del 23 de febrero de 1949 Minjusticia.



3

Gmail - Invitation to Participate in Teleconference Program 2020-06-04 10:28 p. m.

Invitation to Participate in Teleconference Program

S paneyan i

Sara Sandford <ssandford@westernrivers.org> 30 de abril de 2020, 11:52
Para: "nangel@uniandes.edu.co” <nangel@uniandes.edu.co>

Dear Professor Angel:

I am the immediate past Co-Chair of the American Bar Association, International Law Section’s
International Human Rights Committee, and a former Chair of the Section. We would like to invite you
to be one of the speakers for a teleconference the [HR Committee will be hosting regarding attacks on
judges, lawyers and other human rights defenders in Colombia. This teleconference is part of a series on
such attacks in various countries around the world. Thus far, we have held programs on China, Turkey,
Pakistan, and Poland. We also hope next to organize programs on Myanmar and the U.S. Because of
your expertise, we would like to invite you to be one of the speakers. There will be two topics: (1) the
present situation in Colombia and (2) what international legal organizations like the American Bar
Association and individuals can do to support those who are being attacked.

The teleconference will be moderated and each speaker will be given fifteen to twenty minutes to present.
We then will open it up to a roundtable among the speakers. All attendees will be invited to e-mail
questions but only speaker’s lines will be open for all to hear.

The date for this event will be determined based on speaker availability. Please provide a response to this
request including your availability for the last week of May. We expect that a 12:00-13:30 Eastern Time
slot might make the program accessible to most attendees who wish to hear the conference, but we are
open to varying that if needed for our speakers. If the speakers wish to have a planning call, we would
arrange that as well. Otherwise, we will correspond regarding logistics via email.

Please let us know if you can join by May 4, so we can set the program date.

Finally, if there is someone you think would make an excellent speaker to add to this panel, please let us
know. (Please do not extend an invitation to the person, but just let us know, so we can properly
coordinate matters. We are open to adding one more person and have mentioned this to other speakers we
are inviting t0o.)

https://mail.google.com/mail/u/0?ik=07da61bd70&view=pt&search..3A1665417142265503248&simpl=msg-f%3A1665417142265503248&mb=1 Pagina 1de 2
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Thank you for your time.

Regards,
Sara Sandford

https://maiI.googIe.com/mail/u/O?ik=07da6’lQd70&view=pt&search...3A16654‘17142265503248&simpl=msg—f%3A1665417142265503248&mb=1 Péagina 2 de 2



,_\“"*3 Rama Judicial
T ., Consejo Superjor de Ja Judicatura

Repéiblica de Colontbia
Rama Judicial del Poder Prblico

Bogota, D.C., 13 de noviembre de 2019

Doctora

NATALIA ANGEL CABO ‘
Programa de accion por la igualdad y la inclusién social - PAHS
Clinica juridica de la Facultad de Derecho

UNIVERSIDAD DE LOS ANDES

Ciudad

Asunto: Agradecimiento participacion Conversatorio Nacional de Género de la Rama
Judicial

Apreciada doctora Natalia:

En nombre de la Comision Nacional de Género de la Rama Judicial quiero expresarle mi
mas sentido agradecimiento por su participacion como expositora del tema “Introduccion al
Modelo Social de la Discapacidad”, dictado en el XVl CONVERSATORIO NACIONAL DE
GENERO DE LA RAMA JUDICIAL denominado: “Por la equidad de género y la inclusion
social”, realizado exitosamente en la ciudad de Medellin (Antioguia) durante los dias 31 de
octubre y 1° de noviembre de 2019.

Su participacion pone de manifiesto su compromiso:y el de la Entidad que usted representa,

“con la promocién de la igualdad de género y el enfaque diferencial, como premisa

indispensable para avanzar hacia la equidad social.

Cordial saludo,

GLORIA STELEA LOPEZ JARAMILLO
Magistrada Consejo Superior de la Judicatura
Presidente Comisién Nacional de Género de la Rama Judicial

Carrera 8 No. 12 A — 19. Oficina 409. Bogota. Teléfono: 5658500 ext. 9409
www.ramajudicial.gov.co/web/comision-nacional-de-genero
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16. Seeing human rights /ike a city: the prospects
and perils of the ‘urban turn’
Natalia Angel-Cabo and Luisa Sotomayor

Between September and December of 2019 thousands of people in different Latin American
cities took to the streets to protest against their governments. The famous Chilean song of
the 1990s, “El Baile de los que Sobran’ (The Dance of the Left Out), resonated loudly from
Santiago to Bogota. The movements behind the urban protests based their demands in the
language of rights, mainly of social and economic rights: the rights to work, to health, to social
security and to education. Protesters spoke about rights to illustrate how, despite the economic
growth of the region, thousands of people were still in poverty and many of those who recently
overcame it, at least in monetary terms, were close to being poor again.

In the previous decade, housing activists in Toronto, Canada invoked a human rights
perspective to challenge zoning bylaw restrictions on the placement of group homes. Group
homes are a type of housing arrangement where a small number of unrelated people in need
of support or supervision reside, such as people with disabilities or mental health issues. The
placement bylaw was seen by activists as a form of ‘people zoning” because it reproduced
urban disadvantages for vulnerable groups by singling them out and reducing their housing
choices. Significantly, in 2014 a successful legal challenge by the ‘Dream Team’, a group of
individuals with lived experiences of supportive housing, led the City of Toronto to change
their land-use policy for group homes, applymg a human rwhts test-to former placement
restrictions, distances and parking requirements.'

Far from extraordinary, these two examples illustrate important points long identified by
commentators: that human rights are a key framework for social movements to formulate
their demands and an impoitant resource to reveal the inequities and complexities of the urban
context. Furthermore, thesé cases speak to the vibrancy and highly contested political arena
that cities have come to represent around issues of human rights, democracy, citizenship and
identity.2 They bring attention to the city both as an important site for the reclamation of rights
and as a scale of government that, in its proximity to the citizen, might be better suited for the
implementation of rights.

This chapter reflects on the potential of human rights approaches to poverty reduction from
the perspective of the city. We ask what seeing like and firom the city® may add to the long-
standing debate about the promise of rights to produce social change. Contrary to the fierce

See Sandeep Agrawal, ‘Balancing Municipal Plaiining with Human Rights: A Case Study’ (2015)
23 Canadian Journal of Urban Research 1; Carmen McCracken, ‘Strategic Litigation and Advancing the
Right to Housing in Canada’ (Master’s thesis York University 2019).
2 Andrew EG Jonas and Sami Moisio, ‘City Regionalism as Geopolitical Processes: A New
Framework for Analysis® (2018) 42 Progress in Human Geography 350.

¥ See Warren Magnusson, Politics of Urbanism: Seeing like a City (Routledge 2011); Mariana
Valverde, ‘Seeing Like a City: The Dialectic of Modern and Premodern Ways of Seeing in Urban °
Governance’ 37 L & Soc’y Rev 277.
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critiques that dismiss altogether the relevance of human rights to confronting the world’s
pressing problems, we recognize some of its contributions and identify how a view from
the city might abet the global human rights project by politicizing it from the vantage point
of urbanization. We also stress several limits on human rights’ ability to confront pervasive

- poverty and rising inequality, particularly given the way neoliberal agendas currently operate

in and through cities.

In the last five decades, cities across the world have emerged as primary sites of innova-
tion, economic growth and political power in a re-scaled capitalist world order characterized
by inter-city competition.” From Delhi to London to Cape Town to Rio, central districts
increasingly become the preferred location for professional and residential elites, while local
politicians engage in urban boosterism tactics to attract human capital and investment.” But not
everyone benefits from such an approach to urban policy. Cities are equal catalysts of privilege
and poverty under capitalism.® Since the 1970s, national and urban inequality has been on
the rise in many countries.” The ‘urban age’ has been shaped by metropolitan fragmentation,
precarious jobs for youth and unskilled labor, socio-spatial marginality, gentrification and
displacement?® that all threaten the fulfilment of human rights for the urban poor.

In this chapter, ‘seeing like a city’ implies a view of a wide range of experiences of the
urban. We argue that it is not enough to turn to the city-scale and the local authorities to
fulfill the promises of human rights that, as Moyn® critically indicates, national governments
and international agreements have failed to deliver over decades. In the era of worldwide
urbanization, any engagement with the urban will requiré attention ta the fuzzy, fragmented,
sprawling and reterritorialized reality of contemporary urban regions; 'thgiformal and informal
ways of mediating access to resources and power in the city; thefstrtlggles over the unequal
production of capitalist urban development and the socio-spatial distribution of urban benefits;
and the struggles for participation, recognition and inclusion of different voices in democratic
processes. Finally, we argue that in order for the global human rights project to produce signif-
icant social change, it needs to regain relevance and legitimacy among both citizens and state
institutions. o | i

The chapter is organized as follows: The first section describes the rescaling of human rights
to the city and brings attention to the multiple challenges of the urban. We address the increas-
ing socio-spatial inequalities and the deepening of poverty that have arisen as a consequence
of the dramatic changes of cities in the last decades. We focus on current trends that have
deepened conditions of poverty and inequality. In the second section we discuss the potential

4 Saskia Sassen, “Global Cities and Global City-Regions: A Comparison’ in Allen I Scott (ed),
Global City-Regions: Trends, Theory, Policy (OUP 2001); Jonathan Friedman, ‘Globalization and
Localization’ in Jonathan Xavier Inda and Renato Rosaldo (eds), The Anthropology of Globalization
(Blackwell 2002); Roger Keil, “The Urban Politics of Roll-with-it Neoliberalization® (2009) 13 City 230.

> Jamie Peck and Adam Tickell, ‘Neoliberalizing Space’ (2002) 34 Antipode 380.

¢ Thomas Piketty, ‘Putting Distribution Back at the Center of Economics: Reflections on Capital in
the Twenty-First Century’ (2015) 29 Journal of Economic Perspectives 67.

7 Joseph Eugene Stiglitz, ‘Macroeconomic Fluctuations, Inequality, and Human Development’
(2012) 13 Journal of Human Development and Capabilities 31; Anthony B Atkinson, fnequality: What
can be Done? (Harvard University Press 2015).

8 R Alan Walks, *The Social Ecology of the Post-Fordist/Global City? Economic Restructuring and
Socio-Spatial Polarisation in the Toronto Urban Region® (2001) 38 Urban Studies 407.

> Samuel Moyn, Not Enough: Hyman Rights in an Unequal World (Harvard University Press 2018).
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of localized rights to confront such challenges. By localized rights we mean the attempt to.

foster the fulfillment of human rights at the local level. We discuss some of the positive
contributions of the human rights framework and illustrate how the city may contribute to
further them. Yet, by acknowledging the complexities of the urban, we also stress numerous
limits of human rights approaches to transform the everyday lives of the urban poor. The final
section concludes with an invitation for the global rights project to remain experimental and
with a research agenda to better understand the prospects and challenges of localized rights to
confront urban poverty.

I. THE ‘URBAN TURN’ IN HUMAN RIGHTS AGENDAS AND
THE CITY

In the last few decades, cities have become central to global development initiatives and
international human rights agendas. The shift since the late 1980s towards decentralization
gave cities in many countries increased responsibility for a number of new tasks that were
previously within the realm of the national governments.'® Currently, many of the activities of
local governments relate in one way or another to the implementation of human rights, such
as the provision of water, sanitation, public health, housing or education.!! Precisely because
of the prominence of cities, some proponents of human rights perspectives increasingly devise
cities at the center, and local governments as key players, in the promotion and protection of
human rights.

The persuasive discourse of the ‘urban age’ complements these trends and has further
brought attention to_cities and the problems associated with urbanization as a human rights
concern.'? It is argued that we are approaching a distinctive urban era, as for the first time in
history cities are home to much of the world’s population. The argument also recognizes that
the largest share of future urban growth is expected to occur in low-income regions of the
world, where cities lack institutional capacity or the resources to support a growing popula-
tion. Trends indicate that while a minimum standard of living has been achieved in much of
the Global North and in well-off urban areas of the Global South, wealth and access to urban
benefits in thriving regions is increasingly mediated by growing income inequalities.'® In
response, international development agendas increasingly promote human rights approaches
to urban poverty reduction. '

Together, the ‘re-scaling’ of traditional state functions to the city, the urban-age discourse,
and the rise of global income inequality have reinvigorated debates about the bearing of the
global human rights project on poverty reduction and human development. In discussion over
implementation and applicability, proponents of the ‘urban turn’ have looked at cities with

1 Mario Polése, ‘Cities and National Economic Growth: A Reappraisal” (2005) 42 Urban Studies
1429; Luis Eslava, Local Space, Global Life: The Everyday Operation of International Law and
Development (CUP 2016).

" Martha F Davis, ‘Scoping the New Urban Human Rights Agenda’ (2019) 5] The Journal of Legal
Pluralism and Unofficial Law 260.

12 Clive Barnett and Susan Parnell, ‘Ideas, Implementation and Indicators: Epistemologies of the
Post-2015 Urban Agenda® (2016) 28 Environment and Urbanization §7.

B Vanessa Watson, ‘Seeing from the South: Refocusing Urban Planning on the Globe’s Central
Urban Issues’ (2009) 46 Urban Studies 2259.
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the hopes of overcoming some of the recurrent critiques of human rights, including claims of
irrelevance and concerns over their legitimacy, lack of material effectiveness and poor record
of promoting distributive equality."

The growing faith in the city as a privileged space for the realization of rights can be seen
through a number of initiatives that have emerged in the past decades. One example is the
human right cities’ movement, which encourages local or regional governments to explicitly
commit to the respect for human rights.” At the moment, more than forty cities have declared
themselves as a human rights city, although doubts persist on the implementation of their
commitments. The 2030 Sustainable Development Goals (SDGs) and the recent New Urban
Agenda are also good examples. The SDGs, including SDG 11 to ‘[m]ake cities and human
settlements inclusive, safe, resilient and sustainable’,' are explicitly grounded in the Universal
Declaration of Human Rights and other international human rights treaties.'” The New Urban
Agenda,"” a political declaration signed by all UN member states and which aimed to provide
a vision and a road map for municipalities and cities in the years to come, sets a human
rights-based approach to policy-making and service delivery towards an inclusive urban
development'® and explicitly acknowledges local authorities as responsible for the protection,
respect and fulfillment of human rights of residents.

Given the amount of ‘urban buzz’ in international development and human rights commu-
nities, the lack of literature seriously connecting scholarship on urban studies, poverty and
human rights is surprising. For example, while human geographers have long engaged with
the spatial dimensions of injustice,? they have largely ignored debates on international human
rights discourse and practice.?! The same applies for urban practitioners, planners, politicians
and policymakers who rarely engage with human rights talk on the field.*

Conversely, the human rights literature has yet to engage more deeply with urban theory and
urban research. Initiatives such as the New Urban Agenda or the Human Rights Cities move-

" Malcoim Langford, ‘Critiques of Human Rights® (2018) 14 Annual Review of Law and Social
Science 69.

B See, for example, Martha F Davis, Thomas Gammeltofi Hansen and Emily Hanna (eds), Human
Rights Cities and Regions: Swedish and International Perspectives (Raoul Wallenberg Institute 2017);
Paul Gready and Liz Lockey, ‘Rethinking Human Rights in York as a Human Rights City’ (2019) 90 Pol
Q 383; Barbara Oomen and Moritz Baumgigrtel, ‘Human Rights Cities’ in Anja Mihr and Mark Gibney
(eds), The SAGE Handbook of Human Rights (SAGE 2014).

1 UNGA, Transforming our World: the 2030 Agenda for Sustainable Development (18 September
2015) UN Doc A/70/L.1, 22.

" ibid para 10.

®  United Nations Conference on Housing and Sustainable Urban Development, New Urban Agenda
{20 October 2016) UN Doc A/Res/71/256.

¥ Karina Gomes Da Silva, *“The New Urban Agenda and Human Rights Cities: Interconnections
between the Global and the Local’ (2018) 36 NQHR 290.

®  See, for example, David Harvey, Spaces of Hope (University of California Press 2000); Edward W
Soja, Seeking Spatial Justice (University of Minnesota Press 2013).

2t Nicole Laliberté, ‘Geographies of Human Rights: Mapping Responsibility® (2015) 9 Geography
Compass 57; Jean C Carmalt, ‘For Critical Geographies of Human Rights’ (2018) 42 Progress in Human
Geography 847.

2 Thijs van Lindert and Doutje Lettinga, ‘Intreduction.” in Thijs van Lindert and Doutje Lettinga
(eds), The Future of Human Rights in an Urban World (Amnesty International Netherlands 2014);
Carolyn Whitzman, ‘Rights Talk, Needs Talk and Money Talk in Affordable Housing Partnerships’

_[2018] Journal of Planning Education and Research 1.
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ment have certainly put a spotlight on cities, but only insofar as the city is understood as a legal
jurisdiction, capable of channeling state action to observe and enact human rights within
formal city boundaries. While useful to identify state institutions and conceptualize the role of
the state in relation to human rights claims, such an approach follows either a municipalist or
regionalist perspective to conceptualize the city as a “territorial fix’, without accounting for the
worldwide territorial reconfiguration of the urban fabric that has taken place in the past four
decades. Such a limited perspective may fail to capture those informal, spontaneous or radical
forms of political practice that enable groups of people and movements to organize themselves
around human rights and self-identify as collective political actors in the city.” More than
a discrete geographical category or a type of settlement, as proponents of the planetary urban-
ization thesis suggest, ‘[tJoday, the urban represents an increasingly worldwide condition in
which political-economic relations are enmeshed’. >

In the lines to follow, we aim to enrich the conversation about the potential of localized rights
by illuminating urban processes and challenges that go beyond the limited understanding of
the city as a local jurisdiction. This description will help us contextualize our later discussions
about the potential of rights to transform the everyday lives of the poor. We examine urban
development trends and discuss how current urbanization dynamics create challenges for
poor households and people to enjoy a dignified quality of life, participate in decision-making
affecting their lives, and access all the benefits and opportunities that the city has to offer. With
the emergence of a worldwide urbanized society, and a growing share of the world’s poverty
now located within urban areas,? a view to city structures and the social dynamics of exclusion
that generate and sustain poverty in cities may further reveal the potential contributions and
limits of a human rights approach to poverty reduction.

A. Cities, Poverty and Urban Disadvantage

Cities have been historically central to wealth generation and economic growth, as they
provide infrastructures, qualified labour, markets, services and innovation systems that enable
people and businesses to thrive. In terms of quality of life, cities have been associated with
intergenerational social mobility by providing, for instance, better access to health, education
and jobs. The hope for greater individual and collective prosperity has driven much of the
world’s urbanization®® and, more recently, global suburbanization.?” At the same time, it is
unfortunately in cities where poverty, racial discrimination and segregation, homelessness,
health inequities, unemployment, state abandonment and insecurity become most visible. This

¥ Magnusson (n 3); Allan Cochrane, ‘In and beyond Local Government: Making up New Spaces
of Governance® [2019] Local Government Studies 1; James Holston, ‘Metropolitan Rebellions and the
Politics of Commoning the City’ (2019) 19 Anthropological Theory 120.

# Neil Brenner and Christian Schmid, ‘Planetary Urbanisation™ in Malthew Gandy (ed), Urban
Constellations (Jovis 2012).

% David Satterthwaite and Diana Mitlin, Urban Poverty in the Globa/ South: Scale and Nature
(Routledge 2013).

% QOriol Nel-Lo, ‘Introduction: The Irresistible Rise of Urbanization’ in Oriol Nel-lo and Renata
Mele (eds). Cities in the 21st Century (Routledge 2016); Julio D Davila, Cities as Innovation: Towards
a New Understanding of Population Growth, Social Inequality and Urban Sustainability’ in Oriol Nel-lo
and Renata Mele (eds), Cities in the 21st Century (Routledge 2016).

7 Keil (n 4).
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urban dilemma puts cities under constant scrutiny, with an ongoing need for ‘fixing’ through
policy, planning and service provision, in the hopes that they continue enabling economic
growth.?

Critical scholars argue that poverty and urban disadvantage are rooted in structural processes
of political economy and the cultural systems and social relations that sustain them, with the
state and urban policy often reinforcing these trends.?” The causes of poverty and inequality
are inevitably linked to the global system of production, and the social, political, institutional
and cultural scaffolding that supports and legitimizes it. In turn, ‘different representations
and beliefs systems about social inequality ... shape institutions and public policies affecting
inequality dynamics’,*® such as policies in education (determining who has access to skills and
higher education) or taxation (whose capital is to be exempted).

Systemic intersectional discrimination (based on race, class, ethnicity, ability, gender or
sexuality) similarly limits the access of certain groups or identities to scarce resources. Even
when there is access to them, a disenfranchised group may face obstacles to utilize them or
may lack a level of collective appropriation to act upon these resources and improve their
social mobility.*' The political recognition and participation of marginalized groups can also
be suppressed, directly or indirectly, through societal codes, norms or institutions, enabling
elites to capture investments and urban benefits through the political system.? These eco-
nomic, political and social dynamics find grounding in the situated practices that take place in
the everyday life of the urban. ! :

The spatiality of the city creates conditions for entrenched poverty and ihequality, given that
‘the spatial distribution of goods, information and people forms dynamic interdependencies
with social structures’.® In their logic of density and agglomeration, cities crystallize and
intensify forms of inequality, which may originate in wider societal relations and spheres of
decision-making but come together and find articulation in the concrete spatiality of the city .
Considering that we live in a profoundly urbanized society, interrogating (in)justice from
a spatial perspective means interrogating the city.>

Crucially then, while the causes of poverty are structural and multidimensional, social ine-
qualities are mediated by the built environment: they are produced and experienced in place.*
Thus, the spatial patterns of a city can seriously block or restrict access to dignified housing,
transport networks and public facilities necessary to realize human rights and enjoy a digni-

*#  Faranak Miraftab, David Wilson and Ken Salo, K (eds), Cities and Inequalities in a Global and
Neoliberal World (Routledge 2015).

¥ Pier Bourdieu and Alain Accardo (eds), The Weight of the World: Social Suffering in Contemporary
Societv (Polity Press 1999); Mustafa Dikeg. Badlands of the Republic: Space, Politics and Urban
Policy (Blackwell Pub 2007); Loic Wacquant, Urban Qutcasts: A Comparative Sociology of Advanced
Marginality (Reprinted, Polity Press 2010).

¥ Piketty (n 6) 73.

- Vincent Kaufmann, Manfred Max Bergman and Dominique Joye, ‘Motility: Mobility as Capital”
(2004) 28 International Journal of Urban and Regional Research 745; Peter Brand and Julio D Davila,
‘Mobility Innovation at the Urban Margins: Medellin’s Metrocables’ (2011) 15 City 647.

2 Nick Devas, ‘Metropolitan Governance and Urban Poverty’ (2005) 25 Public Administration and
Development 351.

33 Kauffman, Bergman and Joye (n 31) 745.

# Dikeg (n 29).

> Soja (n20) 32.

3% Peter Marcuse, ‘From Critical Urban Theory to the Right to the City’ (2009) 13 City 185.
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fied life. Land-uses, development patterns, infrastructure networks and associated settlement
arrangements can similarly create unequal access to locational benefits, urban services and
resources for excluded groups.’” Lack of urban connectivity and neighborhood seclusion, for
instance, can prevent the urban poor from physically reaching healthcare, education services,
and jobs. Transit injustices may confine the urban poor to the periphery away from opportu-
nities or leave them to rely on financially unsustainable forms of transportation that consume
their valuable time and resources. Racialized and low-income communities can be unfairly
burdened with locational externalities, with toxic dumps or highly polluting industries located
in close proximity to their neighbourhood®. The spatiality of cities is therefore implicated in
creating new forms of poverty and racial discrimination through the unequal disposition of
urban space.

B. Current Trends in Urban Development, Policy and Governance

Since the late 1970s cities have become a conduit for the expansion of financial markets and
mobile capital under globalization, whereas the financialization of the economy, urban assets
and built environments are increasingly central to capitalism.* With the rise of neoliberalism
across the globe, an ‘entrepreneurial turn’ in urban governance has replaced redistributive ter-
ritorial goals. In a number of cities, the trend has been for dismantling programs and services
that either existed in previous decades or that the urban poor are still demanding in much of the
urbanized world, such as public housing, social services, public spaces and infrastructure pro-
vision.* Current urban policy strategies aim to attract new investment, tourism, highly-skilied
professionals and residential elites through strategies such as place marketing, beautification,
free trade zones, redevelopment districts, public-private partnerships, privately operated
public spaces or large-scale development projects.*!

Both in the Global North and South, neoliberal urban governance has fragmented city
regions and enabled the privatization of communal spaces, fulfiiling the desire of middle- and
upper-class elites to self-segregate through physical barriers and disconnected infrastructures.
Gated communities, shopping centers, golf courses, condominium lifestyles and privatized
highways, which characterize affluent North American suburbs, are now common in residen-
tial areas and suburbs of African, Asian and Latin American cities.*> Gated communities often

3 Soja (n 20).

% Isabelle Anguelovski, ‘From Toxic Sites to Parks as (Green) LULUs? New Challenges of Inequity,
Privilege, Gentrification, and Exclusion for Urban Environmental Justice’ (2016) 31 Journal of Planning
Literature 23.

¥ Neil Brenner and Nik Theodore, ‘Cities and the Geographies of *Actually Existing Neoliberalism™
(2002) 34 Antipode 349; Keil (n 4).

# Peck and Tickell (n 3); Erik Swyngedouw, ‘Governance Innovation and the Citizen: The Janus
Face of Governance-beyond-the-State’ (2005) 42 Urban Studies 1991.

" Brenner and Theodore (n 39); Peck and Tickell (n 5).

4 Teresa Pires do Rio Caldeira, City of Walls: Crime, Segregation, and Citizenship in Sdo Paulo
(University of California Press 2000); Stephen Graham and Simon Marvin, Splintering Urbanism:
Networked Infrastructures, Technological Mobilities and the Urban Condition (1st edn, Routledge
2002); Michael A Cohen, ‘From Habitat II to Pachamama: A Growing Agenda and Diminishing
Expectations for Habitat ITI’ (2016) 28 Environment and Urbanization 35.
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have their own sources of water, are designed exclusively for private automobile circulation,
and devastate natural resources not always available to other groups.*

The outcome of uneven development is splintering urban morphologies, with gentrification
and overinvestment in well-off areas and poverty, informality, precarious infrastructure,
containment and coercion at the margins of the city. Discourses of privacy, safety and the
portrayal of the urban poor as criminals are increasingly common in elites’ justification of
these spatial exclusions.* Local planning policies are equally complicit in exclusionary zoning
through projects of gentrification — often under the guise of urban renewal-to keep marginal-
ized communities contained or at a distance.*

The repercussions of uneven development are profound. As the majority of urban growth
will continue to take place in low-income regions where local economies, institutions and
infrastructure are precarious, future growth will likely be characterized by disconnected land-
scapes and expanding informality.* In previous decades, urban informality was often referred
to as an exception and as a coping mechanism of the poor in the outskirts of sprawling cities
of Latin America, Asia or Africa. Today, informality is seemingly the norm in the majority of
the urbanized world.*” It constitutes a fundamental way of relating to the state and negotiating
life in the city, particularly to access income, housing and other resources.*®

Violence and insecurity are yet another prevalent challenge for cities, predominantly in
the so-called ghettos, favelas, projects or banlieues, where poverty, race, state disinvest-
ment, recent immigration, and unemployment or underemployment converge. Often, former
working-class neighborhoods—many of which in previous decades were successful examples
of social housing projects or informal, self-constructed communities — have turned into dere-
lict urban spaces. In these spaces, gang violence is common, and residents — particularly young
men of colour or immigrant status—are stigmatized based on their race and place of residence.
Residents often experience violence, including police brutality, or feel insecure in their daily
lives.* It is in these ‘grey zones’ of urban exclusion where economic and political changes
tend to have the biggest impact. .

Currently the right to an adequate standard of living, and the right to housing in particular,
seems ever harder to fulfill.*! In low-income countries, this right has been for decades called
‘utopian’ given the local scarcity of resources and the limited institutional capacity to imple-
ment it. But this limitation is also rising in countries of the Global North, where the right
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to housing and an adequate standard of living are becoming unrealistic.’? Under the current
belief in housing as a means of wealth creation, ‘the logic of capital accumulation increas-
ingly trumps the right to housing, with the “exchange” value of housing as a financialized
commodity and as a generator of wealth valued above the “use” value of housing as shelter’.s
As the rise of real estate markets and the speculation of land are now a global phenomenon,
low-income — and often racially segregated — communities that previously enjoyed secure
housing are losing socio-economic rights through evictions and gentrification.™

City-governments often decide to suppress and contain the fall-out of market-driven
development and austerity policies through a set of strategies equally detrimental to human
rights goals, such as the increased surveillance of public spaces, over-policing of marginalized
neighbourhoods and the penalization of the poor through the judiciary system.** The overarch-
ing goal of such initiatives is to employ urban space as an arena both for market-oriented eco-
nomic growth and for elite consumption practices, while at the same time securing order and
control amongst marginalized populations’.’® Meanwhile, in the cities of the *majority” world,
poor households continue to settle informally at the sprawling margins of the city, where land
is typically unserviced and unregulated, and where most of the current urban growth in the
world is taking place.””

In sum, there are myriad challenges to poverty reduction in the ‘urban age’, particularly
in relation to uneven territorial development, neoliberal austerity, the commoditization
of housing, and socio-spatial and political exclusion. Undoubtedly, all people should be
able to participate in the construction of the cities in which they live, access their benefits,
including public services, and enjoy public spaces, housing, health and education. Given that
socio-economic rights are increasingly hard to realize under neoliberalism, the assumption
that cities will be able to enact human rights and reduce poverty without a deeper commit-
ment to systemic change seems remote. We strongly agree that cities can and should promote
the implementation of human rights, particularly in relation to poverty reduction. We also
acknowledge the importance of recognizing the advances of human rights perspectives in the
city, and as we elaborate in the following section, we conceive of extended urbanization as
a field of possibilities for the advancement of rights. However, we are sceptical about cities
being both the problem and the solution to socio-economic exclusions. Instead, we pay atten-
tion to the opportunities for political agency that the urban affords: how residents — whether
national citizens, undocumented contributors to the city or social movements — may play out
their politics and use the urban fora strategically in their struggle to reclaim rights. In looking
at the local state, it may be fruitful to examine how municipal and regional authorities, as well
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as other agencies and institutions, can improve their responses and efforts to fulfil localized
rights; but we caution against glorifying their efforts or capacities to do so. With these caveats
in mind, in the next section we examine the opportunities and limitations of seeing the rights
debate with an urban framing.

11 SEEING THE HUMAN RIGHTS DEBATE LIKE (AND FROM)
THE CITY ‘

This handbook invites reflection on the potential of human rights for poverty reduction. In this
section we engage with this invitation from the perspective of the city, questioning the rele-
vance of human rights approaches to confront the urban problems that we have just described.
We ask to what extent seeing /ike and from the city may enrich the long-standing debate
about the potential of human rights to produce social change. Certainly, numerous critiques of
human rights have emerged with full force in recent years, with authors claiming their irrele-
vance and demise.” It is argued that ‘human rights do more harm than good, as it provides an
“ideological alibi to a global system whose governance structures sustain persistent unfairness
and blatant injustice™.’® Furthermore, the relevance of human rights is questioned for not
having fulfilled its core promise: the guarantee of equality for all human beings.*

It is easy to agree with some of the critical views that have appeared in the past decade,
especially with those that stress the unfulfilled promises of human rights for the poor and
the marginalised. But contrary to the fierce contenders, we side with those who believe that
(although limited) human rights are far from irrelevant and that by looking at rights from the
perspective of the city, one can devise some benefits that serve as counter-critiques to the
various pessimistic views. Starting with the promises, the fact that around the world human
rights are constantly being deployed by social movements and communities to advance
their causes is not a minor contribution. The connection between human rights and social
movements has been historically stressed, both by authors rooted in liberal traditions and by
scholars with more critical views.®! Upendra Baxi, for example, argues ‘that over the last 60
years the oppressed of the world — mobilised in and through social movements — have been the
hidden authors of contemporary developments in human rights’.%?

To a great extent, such social movement mobilization occurs in cities. The city provides
for the poor both formal and informal forms of participation. It contributes spaces for the
emergence of an ‘insurgent citizenship’ that strongly claims ‘a right to the city and a right
to rights’.®* Cities allow the flourishing of emerging citizen practices seeking to expand the
public sphere and to ‘to generate “new sources of laws, and new participation in decisions that
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bind™.* In short, the reclamation of socio-economic and other human rights is often grounded
on urban conditions, which cast cities as the fundamental terrain of social movements and
disenfranchised populations in their ongoing fight for social justice.®

Besides the deployment of rights by urban social movements, another positive effect of
human rights approaches is to displace charity as the way in which the urban poor, especially
in low-income countries, access services and resources such as water and sanitation, housing
or education. The recognition of human rights brings with it the acceptance that all humans are
rights holders and that, upon ratification of human rights instruments, states have binding obli-
gations to respect, promote and fulfill them. In practice, human rights serve to set minimum
standards and add value to public policy by legitimizing the interests of the most marginalized
in society.®® Human rights can generate a commitment that substantiates local interventions
aimed to improve urban equity and protect the interests of vulnerable residents, in particular
when political agendas are not emphatic in their defense or when, as the case of Toronto illus-
trates, urban planning, zoning bylaws or policy decisions are part of the problem. By endorsing
a right to housing, for instance, it is expected that cities will commit to try to solve the under-
pinning causes of homelessness and protect other rights for which housing is required instead
of criminalizing the experience of being homeless that further pushes people into poverty.t
But as we mentioned before, in the era of extended (sub)urbanization, any engagement with
the urban will require attention to the blurry, fragmented and fusing realities of urban regions
and the patterns of daily life, which have, in practice, diluted dichotomous assumptions about
urban/countryside or city/suburb® and which question exclusionary claims to citizenship.* It
is within this complexity that human rights approaches also prove limited.

One challenge relates to the formal nature of human rights. Rights-based approaches ‘may
be insufficiently sensitive to the local context as it brings a focus on an established package
of rights that are difficult to realise fully’.”® The formal character of rights and the fact that
they reinforce the role of formal systems and processes of urban development not only leaves
little possibility for negotiation at the local level but also becomes a constraint for the urban
poor that do not fit easily into formality.” As Satterthwaite and Mitlin articulate, in a country
like South Africa, the right to water may assist the homeowner but offers little to the informal
tenant. In this way, these authors conclude, rights approaches, ‘are not necessarily pro-poor
and may be used to exclude as well as include’.™

Also due to their formal nature, attempts to implement human rights are often reduced to
a specific geography and a defined set of state actors or international development institutions,
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which ultimately makes the approach inadequate to tackle the diversity of urban experiences
and the increasingly globalizing characteristics of urban poverty and inequality. Magnusson
describes this phenomenon in terms of the difficulty of exercising sovereignty, as an issue of
‘often claimed’ but ‘infinitely deferred’ authority that does not match people’s political expec-
tations.” The disparate and fragmented landscape of entities that constitute the state similarly
obscures responsibilities over the local implementation of human rights claims.

‘Next to this challenge is the question of institutional capacity. Cities and local governments
may have firm commitments to the eradication of poverty and inequality and to the promotion
of rights and yet be unable to fulfill them due to institutional capacity problems. As Parnell
notes: ‘Bizarrely, many cities appear to have made political commitments to distributive
justice without ensuring that the requisite institutional arrangements are in place.’™ Moreover,
cities are profoundly diverse and unequally equipped to address the socio-economic challenges
that often originate beyond their sphere of influence, in national policies or global processes
of production. [t would be unfair to expect cities to fix national governments’ failures and
entrenched legacies, given their very limited capacity. Adding new responsibilities to cities,
particularly poor cities of middle and low-income countries, may be unrealistic given how
little fiscal and policymaking capacity some of them have.

Given the extent of global urbanization, mainly during the last half of the twentieth century,
many cities in the world have grown through peripheral urbanization, predominantly but not
only in the Global South. In much of the Global North, generalized gentrification processes
have similarly displaced recent immigrants, refugees and racialized residents of historic
working-class centralities to low-income suburbs or banlieues. In both cases, the peripheries
have emerged as both areas of socio-economic exclusion and promising sites of political
action.

In examining how politics play out in the periphery of Sao Paulo, Holston proposes the rec-
ognition of a ‘contributors right’ articulated to Lefebvre’s concept of right to the city — a right
that recognizes that those residents who make and build the city in their work and in their daily
lives have a claim to it, regardless of whether or not they are national citizens, the legality of
their residence, or whether they contribute to formal or informal economies.” The claim to
such a right today is expressed in the Sanctuary City movement, or municipal identity cards,
as in some areas of California, which aim to protect broadly the human rights of undocumented
residents. In the current right-wing, anti-immigrant populist moment, the realization of such
a right seems remote in many places but would be required as part of a serious response to
current urban mobilizations happening in a multitude of cities. _

Beyond these salient tensions, a number of debates and challenges must be addressed for
localized human rights to increase their efficacy in urban poverty reduction efforts. First, in
many cities with high levels of urban poverty, the knowledge of rights is limited. The ‘illiter-
acy’ of human rights often leads to their violation or denial. Although several attempts have
been made to promote knowledge of human rights at the local level, these initiatives are still
limited.
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Second, while it is true that the expansion of the rights catalogue to include social and
economic rights influenced the discussion of rights in urban policies,” it is also true that a chal-
lenge for human rights approaches to respond to urban poverty is the claim that such rights
are not enforceable. While this assertion is subject to debate, some governmental officials still
assume that civil and political rights must be prioritized, while social and economic rights will
depend exclusively on the level of development that a country has achieved. Certainly, civil
and political rights are essential but without the fulfillment of social and economic rights it will
be difficult (if not impossible) to eradicate urban poverty and inequality.

This leads to a third challenge: in globalized times, cities are under pressure to compete for
investment and resources. The ubiquity and worlding aspects of neoliberal urban agendas and
the discourses that sustain them as an economic imperative or ‘common sense’ have recast
market-driven urban development as if it were the only alternative for cities to compete glob-
ally, and as such, a matter of political consensus inviting little debate. Some even see in this
‘post-political’ condition the roots for the current re-emergence of right-wing populism” and
the biggest barrier to realization of socio-economic rights.

Finally, a recurrent critique of human rights discourse and practice has to do with the univer-
sality of human rights, which has tended to be interpreted in Eurocentric terms. For decades,
social justice movements in the Global South have challenged this prevailing Eurocentric
understanding embedded in human rights discourse, interpretation and practice. From an urban
theory perspective, the persistence of a narrow understanding of rights often obscures the wide
diversity of the urban contexts, experiences and relations to global economic processes, and
the specificity of state policies that shape cities and connect them to one another in both the
Global North and South.”™ If such narrow understanding could be overcome, a democratized
and locally meaningful human rights approach could potentially help to solve the current
critique of cities being differently theorized along a first world/third world divide, where
poverty is ascribed to a reality of ‘third world” or ‘developing’ countries and studied through
an international development framework, while poverty in cities of the rich world is conceived
in relation to social policies and the welfare state.

IfI.  CONCLUSION

Cities are fundamental arenas for social and democratic contestations against social injustices.

As such, we have seen the growth of popular, professional and academic discourses that exalt
cities as the solution to many of the world’s intricate problems, from environmental sustain-
ability to global poverty and racial injustice.” Such views often miss the point that urban
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issues are enmeshed in the very same logic that produce and sustain contemporary cities.
Current human rights and development discourses have glorified the city as a suitable scale
of intervention for the implementation of poverty reduction initiatives based on a rights per-
spective. Our intention in this chapter is to offer a more sober view that avoids romanticizing
either the city or the localized rights approach while recognizing the gains and opportunities
that the local scale can provide to the global human rights project. We warn against throwing
the baby out with the bathwater and recognize that it is the legacy and strength of the human
rights project that has often provided social movements with a common language, a toolkit
and a set of tactics to leverage their cause. However, we also insist that attention be paid to the
challenges that remain for the localized rights discourse to hold real purchase globally.

There is still much to say in the matter. Building on the key points of this discussion, we
want to propose sonie lines of inquiry for future research that could aid in better understanding
the connection between human rights, cities and urban poverty. One first call is to deepen the
scope of interdisciplinary research. Insights from geography, sociology, critical race studies,
and urban planning could enrich the view and work of human rights scholars and practitioners
who have not necessarily focused their attention on the complexities of the city. The next step
in this interdisciplinary effort could be aimed at understanding up close the spatial dimension
of rights, considering key questions, such as: (1) How are contemporary geographies of
inequality, poverty and social justice restricting human rights in diverse urban contexts?; (2)
How can the space of the city be transformed into an environment for the gradual realization
of human rights?; and (3) How to integrate human rights to urban innovations and aspirations
of globality so that they do not perpetuate inequality and segregation in cities?

Another key line of research to address human rights, poverty and the urban should build on
studies of metropolization, immigration and global cities, particularly as distinctions between
urban, suburban and regional no longer hold neatly. We believe it is essential to inquire about
how to promote collaboration, redistribution and collective capacity among neighbouring

. jurisdictions so that all residents of a city-region, including those undocumented or at the

margins, are not affected by jurisdictional policies or required to stay in one locality in order
to overcome poverty and secure rights.

Attention to the New Urban Agenda is also important. So far, we know little about its
implementation across countries. Who are the responsible actors? What kind of interventions
are being deployed domestically? What practices seem effective? How is progress being
measured? Since the Urban Agenda is intended to guide the efforts of nations, cities, regional
leaders, and international development agencies towards the achievement of sustainable urban
development within a 20-year span, such questions deserve a close and critical look.

In terms of the theoretical grounding, we find hope in returning first, to Lefebvre’s radical
proposition of the ‘right to the city’ as an immanent right of marginalized groups to demand the
reconstitution of power relations underpinning the production of urban space.® The concept
of the ‘right to the city’ signals a way to reimagine a struggle for rights in the city away from
capital and state interests towards those who inhabit the city. This entails a double right to
participation and appropriation®! and a right to difference for which minority and marginalized
groups must struggle against homogenizing and essentializing policies aimed to manage the

8 Henry Lefebvre, The Urban Revolution (University of Minnesota Press 2003).
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poor and the different. Although in practice the concept of the ‘right to the city’ does not
evoke the same implications for all its proponents,* it does generate a common discussion,
with which further engagement is required, about urban citizenship, rights and their extension,
and the possibilities that can be generated in a city so that people can enjoy a more just and
democratic society.

An innovative angle through which the urban poverty-human rights nexus should be further
explored includes Holston’s proposal of recognizing a ‘contributor’s right’.** The struggle for
the contributor's right is a definitive fight against a prevalent global form of exclusion from
human rights at a time of war and generalized economic viclence. Improving cities’ capacity
to engage with rights requires that all residents and marginalized groups gain the ability and
the opportunity to, on the one hand, participate actively and directly in urban, economic and
social processes of planning and change in the city and on the other hand, benefit directly from
all of the physical, economic, cultural development and growth that is produced by it.

Finally, our invitation is for the global rights project to remain experimental and imaginative
beyond the limits of liberal democracies. The challenges for the urban poor in contemporary
cities are acute, but we must not only continue to learn from their efforts and innovative solu-
tions to secure equal opportunities, but also, together, we should aim to rethink the meaning of
the city for the advancement of rights of all dwellers — an invitation to collectively reimagine
miore just possible futures.
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Geography 669.
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Abstract This chapter invites scholars to pay attention to the role that cities play in
the enforcement of social economic rights (SERs), focusing on a type of decisions
that some authors have called judicial experimentalism. Experimental justice refers
to a judicial approach through which the courts, rather than rendering a final resolu-
tion on a case, pursue solutions through the promotion of dialogue and negotiation
between governments and affected populations. Gathering insights from socio-legal
studies, legal geography and critical urbanism, the chapter proposes an interdisci-
plinary framework for analysis and a set of research questions that could aid experi-
mental scholars in broadening their research agendas in order to understand the limits
and possibilities of SERs structural cases in the global South.
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8.1 Introduction

Do Constitutions constrain? Antanas Mockus, a renowned ex-mayor of Bogota,’
used this question as the title for an academic paper which, in his own words, sought
to discuss the relationship between the constitution and his work as city mayor.” In
the first lines of his essay, Mockus announces his answer: constitutions do constrain,
“ysually in good ways but occasionally in bad ways.”® After a few pages of reflec-
tions on how his work in the Town Hall was mediated by different systems of regula-
tion—cultural, moral and legal—, the ex-mayor concluded by affirming that, in his
experience, constitutions serve as connections that protect the stability and flexibility
of other regulatory systems and act as a guide for the actions of the local governor.

It is not the purpose of this chapter to present an in-depth discussion of Mockus’
thinking, even if it could raise different debates. My interest here is to approach a
topic that emerges from his question and, in particular, from the way in which he
describes the purpose of his essay. A question and a purpose that suggest a scarcely
studied relationship in the academic literature: the one between the Constitution and
the city, and, if one wants, between courts’ decisions interpreting the Constitution
and the way in which those decisions are received, discussed and implemented in
cities of the global South.

We can approach the study of this relationship from different angles. In this
chapter, I approach it through the lens of what has been my object of study in the last
years: the adjudication of social and economic rights (SERs), through decisions that
some authors have called judicial experimentalism. Broadly speaking, experimental
justice refers to a judicial approach through which the courts, rather than rendering
a final resolution on a case, pursue solutions through the promotion of dialogue and
negotiation between governments and affected populations.

Judicial experimentalism is relevant to examining the relationship between the
constitution and the city for a number of reasons. Chief among these is the fact that a
good percentage of the cases addressed by experimental judgments emerge in cities.
These include cases concerning the right to housing, education, health or access
to basic services, whose guarantee is, to a large extent, the responsibility of local
authorities. Surprisingly, scholars attentive to the outcomes of experimental justice
(henceforth ‘experimentalists’) seem to pay little attention to the dynamics of cities
where cases of this nature emerge. As Baverman expresses: “‘[T]he where of law’
(...) “are not simply the inert sites of law but are inextricably implicated in how law
happens.”™*

'Mayor of Bogoti for two terms (1995-1997 and 2001-2003).
2Mockus 2003.

3bid., p. 1.

4Baverman 2014, cited in Bennett and Layard 2015, p. 408.
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This chapter is orgaﬁjzed as follows. In Sect. 8.2, I present an overview of the
academic literature on judicial experimentalism. I highlight the contributions of this
literature, but 1 also emphasize some of its gaps, among others, the tendency to read
the scope of impacts of a particular case based on what the court does or fails to
do,’ leaving aside a much-needed inquiry on the challenges for implementation of
experimental justice on the ground.

In Sect. 8.3, I invite experimentalists to change their focus and pay more attention
to cities in the global South. Changing the focus here means carrying out situated
studies, observing the economic, political, and social situation of cities and analyzing:
(a) how courts’ decisions are inserted into the everyday practices of local govern-
ments, (b) how the city is transformed by judicial interventions, and (c) how posi-
tive—or not—such interventions in the city can be. This vantage point also invites
experimentalists to explore how over time, the everyday practices of cities modify
the initial understandings of a particular dispute and of the court’s orders.

The situated studies of experimental justice I am advocating might emerge from a
dialogue between studies on judicial experimentalism and two bodies of literature that
pay attention to cities: legal geography and critical urban studies. In this section of my
chapter, Sect. 8.4, I highlight some lines of inquiry in these literatures, which might
give rise to relevant research questions for future studies on judicial experimentalism.

In the final part, Sect. 8.6, I revisit a couple of examples from a case study which
I carried out as part of my doctoral research, exploring the impacts of a Colombian
Constitutional Court case on the situation of waste-pickers in the city of Cali. While
I will not present the entire case study in my limited space here, I aim to offer a
couple of snapshots of findings to show how turning our attention to cities may shed
light on why an experimental judgment may—or may not—fulfil its objectives.

Before beginning one caveat is in order. I focus on experimental justice as it
involves dialogical and participatory elements that for long have been relevant for
the studies of the urban and because some of the most interesting SERs cases in the
South can be described as experimental. But my invitation to examining the relation
between the Constitution and the city is not limited to experimental justice. I hope
that my discussion will serve academics to gather lessons and insights for future
studies of courts and social change in the South related to all types of SERs cases.

8.2 Judicial Experimentalism

In countries of the global South, the courts have become central actors of social
policy. In light of the permanent adjudication of SERs, a rich body of academic
literature is discussing the possible effects of such an intervention. To a great extent,
this body of literature has left aside the traditional question about the ‘rights’ of judges
to intervene in social policy to discuss, instead, how courts can best contribute to
improving the lives of marginalized communities.

3See Epp 1998 in relation to the North American context.
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The classical concerns around the adjudication of SERs remain nonetheless: a
concern for the separation of powers, uneasiness for the economic impacts of the
rulings, and a concern over the possibility that judicial intervention may demobilize
social movements. More recently, a concern over equality and access to justice is’
increasingly expressed, with scholars worrying that only those who have access to
courts end up being the ones who can see their SERs guaranteed.

While it is true that the adjudication of SERs in the global South is mainly a
product of individual litigation, based on structural cases in countries such as India,
South Africa, Argentina and Colombia, a number of authors have responded to the
question of how judges should adjudicate SERs, promoting what some refer to as
judicial experimentalism. Experimental justice entails a judicial approach in which
a court does not dictate a final resolution to the case in question but, instead, issues
orders that aim to promote dialogue and negotiation among governments, the affected
population, and other stakeholders.

Liebenberg and Young, for example, describe the judicial experimentalist
approach as a set of institutional practices that can be used to overcome some of
the separation of powers and democracy-based concerns raised by the adjudica-
tion of SERs. In their view, what makes democratic experimentalism different from
other public accountability models is the incorporation of basic pragmatist goals of
reflexivity, problem solving, learning by experience and experimentation.®

Gargarella, in turn, considers that the richness of this approach lies in certain
novelties or changes that gradually appear within the practice of judicial review:
“from subtle changes in the attitude of our judges (more sensitivity towards the
opinion of political branches) to the unprecedented organization of public hearings
with representatives of social movements, NGOs and the government.”’ Sabel and
Simon argue that an approach to litigation that emphasizes broad stakeholder nego-
tiation and continuously revises performances and outcomes helps to “destabilize
rights” and “to open up public institutions that have chronically failed to meet their
obligations”.?

The central argument in favour of experimental jurisprudence is that given the
special position from which courts can integrate the perspectives of the affected
population and give just recognition to the interests of those displaced from the demo-
cratic arena, they can strengthen the values of deliberative democracy.’ In short, its
proponents believe that through a dialogical and experimental approach, “judges may
help improve the democratic system precisely in those aspects where the democratic
system is in more need of help”.!%

Among proponents of experimental or dialogical jurisprudence, there are, of
course, multiple focuses and approaches and the debate is far from over. For example,
there are disagreements about who the participants in constitutional dialogues should

5] iebenberg and Young 2015.
"Gargarella 2015a, p. 1.

8Sabel and Simon 2004, p. 1020.
9Gargarella 2015b.

07pid., p. 108.
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be, and whether or not judges should limit their role in providing a forum for debate
and negotiation, without touching upon the content of the SERs in question. For
instance, some proponents of experimental justice réfer only to institutional dialogues
among courts and the other branches of government,'! privileging what Brand calls
a ‘binary institutional relation’ perspective, one that do not consider in full the voices
of affected communities.!? Others, by contrast, insist that any constitutional dialogue
must seriously promote the direct engagement of citizens, arguing that citizens have
as much to contribute to the construction of effective solutions as courts and other
branches of government.'?

While all proponents of a dialogical approach to the enforcement of rights reject
courts’ imposing ‘strong judgments’'# some contend that judges should withdraw
from prescribing a particular solution to the problem at hand, deferring solutions
entirely to political branches.! Still, others maintain that the role of courts in the
enforcement of SERs cannot be limited to guaranteeing a forum or process for
deliberation, but further, should attempt to foster a substantive concept of democ-
racy.'® For example, Bilchitz suggests that courts ought to include a minimum defi-
nition of the content of social rights (minimum core) in their judgments,'’” while
Rodriguez Garavito advocates furnishing a road map for principled decision-making
and remedial strategies to contribute to the enforcement of SERs. '8

The theoretical debate on experimentalism is significant but there are still few
empirical studies that examine and analyze its effects in practice.!” In any event,
despite being few, the investigations of this nature that have been undertaken
contribute significant insights into both the potential and the limitations of judi-
cial experimentalism.?® These types of empirical studies have been invaluable in
permitting a first look at the possible effects of experimental justice and in making
recommendations as to how this judicial approach can be ameliorated in practice.
Here, itis worth noting the wealth of experimental studies in offering a comprehensive
typology of potential impacts of dialogical judgments.?! Inaddition, empirical studies
have provided important indications as to why dialogical activism has a better poten-
tial to generate positive effects compared to other types of judicial approaches. We

lgee, for example, McLean 2009; Dixon 2007.

12Brand 2011.

B Ibid. See also Angel-Cabo and Lovera-Parmo 2015; Liebenberg and Young 2015; Chenwi 2015.
4 Tushnet 2008.

5 Tushnet 2008; Sunstein 2001.

16Brand 2011; Bilchitz 2013; Liebenberg and Young 2015.

IBilchitz 2013.

18Rodrfguez Garavito 201 1.

YRodriguez Garavito 2011; Gloppen 2009.

208ee, for example, Rodriguez Garavito and Rodriguez Franco 2010; Lamprea-Montealegre 2015;
Cano-Blandén 2017; Yamin and Parra-Vera 2010; Dugard and Langford 2011; Landau 2012;
Langford et al. 2014; Birchfield and Corsi 2010.

2lFor a complete typology of effects, see: Rodrfgﬁez Garavito and Rodriguez Franco 2010, and
Dugard and Langford 2011.
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know, for example, that several cases have contributed to strengthening the capacity
of social movements, to unlock institutional inertia and to generate changes in public
opinion about a particular problem at hand.?? Existing works also hints at the chal-
lenges of experimental justice to produce social change. Some authors, for example,
note the difficulty of experimental judgiments in placing redistribution squarely on
the agenda of public debate and action.?*

Despite the significance of these contributions, it is still necessary to carry out
more empirical research and to propose other lines of inquiry in order to better
understand and address the potential and the limits of judicial experimentalism. Of
course, with some exceptions,?* the experimentalist debates have shown a marked
tendency to discuss the potential of SERs judgments based exclusively on a court-
centred perspective. For example, many of the explanations of which conditions
can increase or reduce the impact of experimental SERs judgments revolve around
debates on whether or not the courts in question promoted weak or strong remedies,?
whether the judgments included a minimum core of rights,?6 and whether they incor-
porated a road map for enforcement or perforined intense monitoring through the
requirement of reports and public hearings.?’

Some scholars even offer formulae, which are almost ‘mathematical’ in nature,
in which they determine that the success of an experimental judgment will depend
on a sum of factors, largely focused on the behaviour of the court. Consider, for
example, the recommendation of Rodriguez Garavito, who by contrasting his reading
of judgments of the Colombian Constitutional Court on the cases of prisons, health
and forced displacement, suggests that experimental judgments are more likely to be
effective if courts: (1) clearly affirm the justiciability of the right in question (strong
rights); (2) leave policy decisions to the elected branches of power while laying
out a clear roadmap for measuring progress (moderate remedies); and (3) actively
monitor the implementation of the court’s orders through participatory mechanisms
like public hearings, progress reports, and follow-up decisions (strong monitoring).?

While I appreciate the merits of these approaches, I agree with Dugard and Lang-
ford that SERs litigation “is generally too unpredictable and diffuse for it to be
adequately assessed through a formulaic or scientific approach”.?’ This marked focus
on court actions and in trying to offer explanatory causes of the outcomes of a partic-
ular case through procedural formulae, can make us lose'sight of the challenges that
the local level operation of the law presents for the implementation of experimental

22gee, for example, Rodriguez Garavito and Rodriguez Franco 2010; Cano-Blandén 2017;
Birchfield and Corsi 2010; Langford et al. 2014.

B Alviar 2015; Angel-Cabo and Lovera-Parmo 2015.

Ugee, for example, Lamprea-Montealegre 2015; Langford et al. 2014; Gloppen 2009.

Z3ee, for example, Tushnet 2008; Landau 2012; Rodriguez Garavito and Rodriguez Franco 2010.
268ee, for example, Dixon 2007; Bilchitz 2013.

2TRodriguez Garavito and Rodriguez Franco 2010.

ZRodriguez Garavito 2011, p. 1692, See also Cano-Blandén 2017.

2Dugard and Langford 2011, p. 39.
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cases. It can also limit our inquiry into possible support structures that might help
to potentiate the impacts of these types of cases.

Another trend in the experimental justice literature is the marked emphasis on
studying and discussing judicial experimentalism within a ‘macro’ approach.®! This
approach is expressed in two ways. On the one hand, existing experimental studies
tend to focus on the so-called macro decisions®? or, in other words, on “courts’
especially visible and ambitious interventions”.>* There are many other cases of
experimental judgments that are less ambitious, but just as important, and these, too,
should be a source of investigation.>*

On the other hand, experimentalists have been inclined to privilege a reading
of cases of experimental justice from a national impact perspective. Even when
the case emerges in a specific city, the literature presents its outcomes as if they
were representative of the effects of an entire country. In the extended conversation
on judicial experimentalism we talk about the cases of South Africa, Colombia,
Argentina, India, without stopping to think about the different dynamics of the sites
and cities in which such cases emerge and seek to influence. Macro approaches are
important, but they often conceal profound differences between local jurisdictions
within a country.?

8.3 The City as a Legal Space’®

One way of broadening the horizons of our research on the impacts of SERs cases
is to change the scale of the investigation, promoting more situated or subnational
studies.’” Detailed studies dedicated to understanding the processes advanced by
courts and the challenges of enforcement in.the different local jurisdictions in which
courts” orders seek to influence, can offer us important insights to better understand
the prospects of experimental justice.

For me, the analogy of the camera lens used by Valverde®® is useful as it refers
to inquiries in zoom out and zoom in perspectives. What we can see when we zoom
in, could be very different to what we see with a lens open in another focal distance.
The scale of our field of vision can be changed in different ways to permit us to see
different details that affect our understanding of a case. I propose changing the scale
to study how experimental judgments manifest within the scale of the city, that is,

0Epp 1998.

3'Moncada 2016.

32 Cano-Blandén 2017.

BRodriguez Garavito and Rodriguez Franco 2015, p. 24.
34 Cano-Blandén 2017.

35Moncada 2016.

36T am borrowing this subtitle from Blomley 2013.
3"Moncada 2016.

Bvalverde 2012.



164 N. Angel-Cabo

addressing in detail how judicial decisions travel, disrupt and impact different cities
of the global South.

It is true that today we are witnessing in different studies what some authors
have called the ‘urban turn’.*® But my invitation to carry out empirical studies on
experimental justice in cities of the global South does not follow any particular
academic trend. There are a number of reasons that suggest that we should turn to
cities to study the challenges of the implementation of SERs cases.

On the one hand, most of the world’s population live in cities and it is estimated
that the greatest population growth will take place in cities of the global South.*’ On
the other hand, cities promote interesting processes of innovation and development
while at the same time, exhibiting difficult dynamics of accumulation by disposses-
sion,*! complex forms of advanced capitalism,*? and differentiated citizenships.*® It
is in cities where increasingly democratic proposals of deliberation and participation
coexist with profound inequities.

The study of cities also helps us to understand that how every city is governed is
distinctive and has its own motion. The city and its dynamics do not stop because
a Constitutional Court issues a judicial order. In fact, courts’ orders disrupt urban
governance, such orders have to open a path for themselves, and (to recall the essay
by Mockus) promote governors’ reflections and actions on how to implement them
within the local challenges of the city. In addition, not necessarily all judicial inter-
ventions in the city are positive, not even if they have been promoted under dialogue
and negotiation with implicated actors.

To focus on cities is far from falling into the localism that some authors criticize.
As Moncada notes, “Several scales of power overlap, intersect and interact within
cities.™* Cities are home to parallel and complex relationships that involve what has
been understood as the global, the national, the regional and the local.

Finally, to focus on cities is central to understanding the impacts of courts’ deci-
sions on SERs. As I pointed out earlier, a large percentage of the cases that lead to
these decisions occur on urban soil. Consider, for example, the South African cases
of Grootboom (2001), Mazibuko (2009), Joseph (2009) and Olivia Road (2008).
These are cases of evictions, access to water, and lack of access to public services
in cities as markedly different as Cape Town and Johannesburg. Nevertheless, for a
foreign reader (like me), who seeks to understand what happened with the interven-
tion of the Constitutional Court in such cases, based on the experimental literature
available, there is little I can understand about the differences between these cities,
their institutional capacities or the diverse processes of local governance; in other
words, in the experimental literature rarely I am able to find a detailed explanation
of the particular political, economic and social dynamics of each of these cities and

3 Parakash 2002, cited in Bhan 2016; Angel-Cabo and Sotomayor 2021.
“OWatson 2009; Moncada 2016.

“'Harvey 2012.

428assen 2014.

43 Holston 2009.

“Moncada 2016, p. 3.
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how they may have influenced the implementation of the court’s orders. Even more,
from this literature one is far from understanding what could have happened with
constitutional cases emerging in South African cities that are profoundly different to
Cape Town and Johannesburg, as for example the cities of the South African Eastern
Cape.

For now, I will use two simple examples to emphasize how changing the scale of
our perspective helps to shed light on other aspects of the potential of SERs cases,
which may have previously gone unnoticed. A first example has to do with health
litigation in Colombia. According to existing data from the Ombudsman’s Office,
in 2018 the number of futela claims in health in the country was 207,734.% This
data suggests an alarming litigation explosion in Colombia, in fact, the highest in
the world.*® Nevertheless, when we change the scale, and pay more attention to the
different local jurisdictions, we can observe that the bulk of health litigation occurs in
specific provinces of the country, mainly in Antioquia, Valle del Cauca and Bogotd.
Local jurisdictions such as Chocé and Vaupés have a very low incidence of health
litigation (0.36% and 0.07%, respectively), despite the fact that mortality rates in
them are high. By changing the scale of our view, more than the high litigiousness,
what we see is its absence, which illuminates complicated problems in terms of
access to justice that go beyond the noted middle class bias in health litigation.*’
What also appears is a worrying and complex socio-spatial inequality in Colombia.

The study by Rodriguez Garavito and Rodriguez Franco on the Colombian Consti-
tutional Court Decision T-025/09, regarding forced displacement, serves as a second
example of the value of looking at local jurisdictions in order to better understand
the impacts of experimental judgments.*® This study provides a good illustration of
a research carried out through a macro approach, in which the emphasis is given
by the effects generated at the national level. Under this approach, one of the find-
ings of such study is that through judicial intervention, the national government
exponentially increased the allocation of resources to aid the displaced population,
a real effect and an important impact of experimental justice. But if we change the
scale and zoom in, the panorama is a little less encouraging. As illustrated by one of
the few follow-up decisions of the Constitutional Court inquiring about the institu-
tional capacity of local jurisdictions to aid the displaced population (Auto 383/10), a
significant number of municipalities were operating under the insolvency law, which
prevented them from allocating enough resources for this purpose.

I do not intend to suggest here that macro approaches are not relevant, as, in fact,

they help to offer a comprehensive view of what is happening nationally in a specific
country. What I try to do is to highlight the importance of complementing these
types of studies with others that resist a mechanistic logic that tries to explain the
effects of a court case through what the court does or failed to do in order to foster
a more detailed review of what it is happening on the ground. As Pérez-Ferndndez

4 Defensorfa del Pueblo 2019.

48 amprea-Montealegre 2015.

4TRerraz 2010; Alviar 2015; Landau 2012.
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rightly expresses, referring to other types of interventions in the city, this means,
“understanding the limitations within which urban policymakers operate and the
opportunities they have to promote ideals of social justice (...).”*°

8.4 An Extended Dialogue Between Disciplines

A first invitation to change the scale of analysis is to promote a dialogue between the
experimental literature and other disciplines in which cities are relevant. In particular,
1 believe that socio-legal studies on SERs enforcement in the global South could be
enriched by a fluent conversation with legal geography and with arich urban literature
that examines the dynamics of cities of the global South. As socio-legal studies on
judicial experimentalism, these literatures are also concerned with matters related to
inequality and poverty, issues of power, and the need to extend democratic channels
to ensure the meaningful participation to all citizens.

Although in a preliminary and incomplete fashion, what I will do below is to
present some ideas and findings of urban literature (mainly from studies concerned
with the global South) and legal geography, which I consider to be useful in comple-
menting the perspectives of socio-legal studies on experimental justice in the global
South.

8.4.1 City Matters and Differences Among Cities Matters Too

Valverde correctly points out that every act of seeing and representing needs to
use a particular scale: “There is no such thing as seeing or representing without
scale. And the choice of scale has a close, though not necessarily fixed, relationship
with the mode of governance associated or facilitated by that representation.”® The
city provides us a broader view of how social relations, spatial categories, and the
possibilities of redistribution of SERs are, to a great extent, mediated and constructed
by the law. As I have noted, an exploration into the law and the city has not been
broadly developed. Nevertheless, the growing literature on legal geography begins
to shed light on the types of reflections and observations that could be carried out to
extend the studies on judicial experimentalism.’!

As it is known, legal geography is a discipline that concerns itself with investi-
gating the constitutive relations between people, space and the law.>? It is an interdis-
ciplinary project, which aims to explore “how legal practice (...) co-produces places

“9Pérez-Fernandez 2010, p. 78.

0valverde 2015, p. 58.

31See, for example, Blomley 2013; Castro 2015; Bennett and Layard 2015.
S2Bennett and Layard 2015; Castro 2015.
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through an attentiveness to, and sometimes an apparent dismissal of, spatiality”.3?
Some studies (especially early ones) focus on illustrating how the law negates space
or makes it invisible, insisting also on the fact that “geographical ignorance has polit-
ical consequences”.>* Others emphasize the interdisciplinary enterprise by arguing
that space and law are mutually constitutive. For these legal geographers, it is not
enough to look at the effects of the law on space, but rather to go beyond to show
how legal practices and discourses contain various spatial representations of social
and political life and how these representations affect legal reasoning and everyday
life.>> The current effort of many legal geographers is to understand the constitution
of the spatial and the legal in a broader sense, as an assemblage of governmentality.>®

By inviting academics to function as “spatial detectives” Benett and Layar offer
a number of suggestions on how to undertake legal geographic research. As they
point out, legal geographers prefer to carry out research “from the side up”, asking
themselves: '

(...) [Wlhere is this place/event/dispute located? What do we see? How do legal and spatial

meanings combine here? (...). These investigations tend to adopt one or more of three

conceptual structures and points of concern, namely (1) what is the spatiality of law itself?

— how do spatial settings affect legal implementation and drafting, and vice versa?; (2) what

is the role of law in constituting place?; and (3) how do lawyers and geographers engage

with notions of jurisdiction and scale?>’

There are different focal points of legal geography studies. For example, quite
a number of legal geographers are interested in what happens in the city, focusing
their attention on its mundane locations and on everyday spaces and practices.>®
Others start their research on courts’ judgements, resorting to a discursive analysis
that considers the use (or lack thereof) of spatial categories in judicial decisions.
Delaney, for examiple, presents a method of contextual analysis of cases in which
legal decisions are subject to an examination that seeks to identify the ‘legal moves’
and the ‘spatial imaginaries’ of the judge.” This approach broadens doctrinal legal
analysis by inviting an inquiry into ‘space-talk’ or alack of ‘space-talk’ in judgements
and to understand that in the presence or absence of this conversation the judge is
“doing significant governance work”.%

For the conversation about judicial experimentalism in Latin America, Castro’s
study is useful as she presents the works of legal geography in Spanish and invites
researchers to relate those works with others on distributive analysis of the law.5!
Reviewing Colombian legal literature, she invites us to consider seriously the law-
space-power relationship, which, in her opinion, implies:

3Bennett and Layard 2015, p. 406.

34 Castro 2015.

3 Ibid., citing Delaney 2014.

56 Castro 2015.

57Bennett and Layard 2015, p. 410.
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(...) toresearch how spaces and the ways in which people inhabit them, re-signified and affect
the law: (...) to consider the winners and the losers produced by the unequal application of
the law in space and the co-construction of the space; to think about the ways in which the
law is presented to us as limited, disguised, encapsulated or amplified in certain positions
and specific disputes; to ask where the places/events/disputes that we analyse are located
and how in these spaces legal meanings and spatial imaginaries are combined.®?

8.4.2 Time (Temporality) Matters

In a thought-provoking book, Aramis, or the love of technology,®® Bruno Latour
studies the failure of a project to develop a rapid urban transport system in Paris.
The project had begun with high investment and the promise to revolutionize the
city’s transportation. However, two decades later, the project ended, without Aramis
(the rapid transport system) ever materializing. In the best style of a detective novel,
Latour investigates “who killed Aramis”. His conclusion is that no one in particular
killed Aramis. The project died on its own because the interest in it focused on the
design of the project, ignoring the ‘roads’ on which it was supposed to travel. In
other words, Aramis died because those interested in it did not know how to keep
the project alive through time and the changing political and social circumstances.

As illustrated by Aramis, time is an important factor through which to understand
the effects of interventions in the city. To connect this to our discussion about judi-
cial experimentalism, a court case might be considered the artefact that must travel
through the space of the city, be driven by its actors, and be kept alive through time
in order to potentiate its results.

This temporal factor has not been alien to socio-legal studies. However, it is deep-
ened in recent writings of legal geography. Valverde, for example, invites academics
to take note of the presence of time (temporality) as a decisive factor in socio-spatial
life.% Appealing to Bakhtin’s concept of chronotopes, she invites us to consider
the ‘rhythms of time’ in space: changes, movements, contradictions and, in general,
dynamic processes “to better capture the way in which ideas, as weapons in both
historical and more micro-level struggles, are constantly shifting in meaning and

effectivity, as they are used for different aims”.53

8.4.3 Politics Matters

That politics is relevant in the city is something we already know. However, it is
still worth making a call to experimentalists to always ask themselves the question

62Castro 2015, p. 231.
631 atour 1996.
64Valverde 2015.
SIbid., p. 4.
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of how power is located and exercised in the city. This implies, on the one hand,
recognizing that a judge is one of several actors that might exercise power but on the
other, to note that the judge is not the only one and not even one that can (or should)
exercise a predominant role in the resolution of complex problems in the city.

Since the times of Hunter (1990) and Dhal (1961) political scientists have empha-
sized the importance of locating and analyzing sites of power in the city. Those
who study urban politics focus their work on similar issues, such as identifying the
actors with power, the relationships between them, the forces that mediate access to
public goods and services, the dynamics of local democracies, and the challenges of
developmental policies.%® The frameworks of analysis for these concerns have been
dominated by the North American literature, mainly under the guise of the so-called
elitist,% plural,% and political economy theories, which include the theory of growth
machines® and the urban regimes theory.”®

Although these theories (especially that of urban regimes) are dominant in the
study of urban politics, observations about their limits for the study of cities in
the global South are becoming more frequent. Several scholars highlight the need
to complement such theories to explore how issues relevant to the global South,
such as the role of clientelism, of urban informality and of the agency of subaltern
citizens, play in local politics. Moreover, authors criticize the fact that these original
theories do not cover the complex power arrangements that emerge from processes
of decentralization and neoliberal globalization, which have engendered elaborate
transformations on how we think, live and govern contemporary cities.

Regardless of the controversies, my call to experimentalists is to consider politics
as a determinant factor. To acknowledge that decisions in cities (including the deci-
sion of whether or not to comply with a judicial order) are mediated by a complex
set of relations between public and private actors, which often act through political
networks or social coalitions. It is necessarily to study social movements, but also to
investigate how other interested parties such as businesses, foundations or transna-
tional agencies influence them, and in general, how they affect public decisions. In
order to study the role of politics in the enforcement of SERs in the city is essential to
constantly change the scale of analysis, as what happens in a city is not observed by
looking exclusively at the urban space or the dynamics among local actors. Looking
at the city also requires observing the influence of national and regional actors and
mandates and of the impact of globalization processes on local decision-making.

To emphasize why politics matters for empirical studies on SERs judicial exper-
imentalism, let us consider the findings by Moncada’! and Goldfrank,”® who, like
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the experimentalists, are interested in participatory enterprises for the resolution of
social problems.

Moncada, for example, by examining different participatory political projects to
deal with urban violence in different cities of Colombia, concludes that three factors
influenced the success or failure of these projects: (1) clientelism, (2) the role of busi-
nesses and their relationship with institutional actors and (3) the pressure of armed
actors in the city.”® Goldfrank, by examining three participatory processes promoted
by left-wing governments in Porto Alegre, Montevideo and Caracas, concludes that
the success or failure of such projects depended on two factors: (1) the level of decen-
tralization, expressed in the degree of intervention by national authorities in the city
and the national resources available for the municipality and, (2) the level of institu-
tionalization of the opposition parties in the local arena.”*According to Goldfrank,
these factors “largely defined the ability of progressive governments to design truly

participatory institutions and to attract and maintain citizen participation”.”

8.4.4 Ingquiries from the Global South Matter

Those of us who have embarked on the study and discussion of SERs based on cases
from South African, Colombian or Indian courts, just to name a few, have joined an
extended conversation about courts and social change which has largely been driven
by scholars in the global North. But the question of what does it mean “to look from
the South”?”¢ what does it mean to do “theory from the South”?’” or, simply, what
do we bring forth to the conversation about courts and social change from the South?
must persist in our inquiries. .

As Bhan rightly notes, thinking from the South cannot mean: “studying cities of
the global South, the ‘developing world’ or the “Third World’ to add greater empirical
diversity to our list of global cities”.” It should mean more than that, and among other
things, it should mean maintaining vigilance over the supposed ‘universal grammar’
of knowledge. Doing inquiry from the South, means prioritizing a set of questions
and perspectives that emerge from a specific place and that, even subject to travel,
they should not erase their origin and their histories.”

Postcolonial theory provides provocative lines of research, useful to the interdis-
ciplinary enterprise of studying the relationship between the constitution and the city
through judicial experimentalism. On the one hand, these studies insist on rejecting
the description of cities of the global South as apocalyptic, awaiting development
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or the arrival of modernity, as if they were confined to an “imaginary waiting room
of history”.% Rather, they invite us to understand the global South as a relational
geography: as a set of dynamic and changing locations.3! Postcolonial theory applied
to the urban is concerned with revealing the heterogeneity of cities, with restoring
the agency and voices of subaltern citizens that claim their ‘right to the city’. Who
speaks, who is listened to, who can ‘inhabit’ the city, how subaltern residents build
and attribute meaning to urban spaces, and how they participate, are key questions
to postcolonial theorists.

The concept of periphery is central. For Caldeira the periphery, more than a specific
place, is a concept of inquiry.?? Roy, in turn, defines it as “is a space produced through
the interventions of humanitarianism, urban restructuring, capital flows, policing
and control”,®* but also as a space “of innovation and adaptation ... potentially
destabilizing of the center”.®* Roy’s proposal, like that of other postcolonial scholars,
is to do theory from regular cities, from places that are usually considered peripheral:

“peripheral of the world economy and pohtlcs peripheral within cities, peripheral
knowledge of authority”.3

In his deep study on the evictions from bastis in Delhi, Bhan outlines concerns
that have marked the interests of postcolonial studies. These include: (1) the debate to
understand urban informality/illegality; (2) the production of space and the regulation
of its value; (3) debates on ‘good governance’, and its intersection with ideas of
development of cities; (4) the political field of urban citizenship and the possibilities
of substantive rights and belonging to the city; (5) the resistance and capacity of the
subordinate residents to fight against the exclusion of the cities they inhabit; (6) the
relationship between democracy and inequality in the city.%

In addition to these concerns, Bhan proposes a final line of research, that of
judicialization specifically as an urban phenomenon,?” which is worth thinking about
given its long absence from studies on cities. To tie it to our discussion, what we
observe is that if the city has been invisible for experimentalists, urban scholars, in
turn, have forgotten about (or have only just begun to notice) the growing influence
of the judge as an urban actor.

The few works that take seriously the role of the judge in cities of the South
provoke, nonetheless, relevant sources of exploration. Coggin and Pieterse, for
example, embark on the task of relating SERs litigation and adjudication in South
Africa with the claims of the Right to the City movement.®® Through an explanation
of a concept proposed by Lefebvre and a presentation of different courts cases on

80 Chakrabarty 2009, p. 8.

81 Bhan 2016; Roy 2011.

8 Caldeira 2000.

BRoy 2011, p. 232.

8 Ibid, citing Simone 2010.
85Bhan 2016, p. 14.

86Bhan 2016.

8 Ibid.

8Coggin and Pieterse 2012.
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SERs, they maintain that the recognition and adjudication of rights, “can embody,
facilitate and enhance various constituent elements of the right to the city”.3? Their
reading, however, is not devoid of issues of concern. On the one hand, they warn
of the adverse effects that can follow from SERs adjudication, “especially where
judges are not aware of the contexts in’ which the impact of their judgements are
felt, or where those tasked with conceiving or implementing urban policies are unfa-
miliar with the requirements posed by the constitutional standards to which they
must adhere”.”® On the other hand, they are concerned that courts, by adjudicating
SERs frustrate important dimensions of the right of the city, that is, to “disrupt or
unduly predetermine the continuous balance between competing claims to the city,
in either its concrete or aspirational forms”.’!

Their final concern refers to the risk that courts, when deciding SERs cases, align
themselves with a neoliberal conception of citizenship, which underlies a good part of
the governmental policies related to urban development. Bhan®? and Gupta,” in their
investigations, confirm this risk. They both observe the growing judicial intervention
in the city though multiple eviction orders from slums in New Delhi. Their concerns
are condensed in a series of questions raised by Bhan: “How did this [evictions of vast
number of citizens] occur through a judicial innovation [Public Interest Litigation]
created precisely to be the ‘last resort for the bewildered and the oppressed?” When
did the claims of poverty cease to be sufficient to guarantee a right to inhabit the
city for numerous residents?”* Guptha responds to these questions by noting that
from the year 2000, different courts’ decisions in New Delhi have strengthened a
version of the ‘modern city’ in line with an agenda of neoliberal development that
makes it increasingly difficult for marginal populations to claim, through the law, the
possibility of inhabiting the space of the city.”

8.5 A Tentative Proposal to Begin the Conversation

How can we integrate socio-legal studies on judicial experimentalism gathering
contributions from legal geography and the rich literature on urbanism of the South?
I think that as experimentalists, we should begin by broadening our repertoire of -
research questions. As a way to start my proposed interdisciplinary conversation, I
present below some questions that may serve as entryways to expand the perspec-
tive of SERs studies in the city. I draw from the richness of the typology of effects
proposed by experimental authors, and use some of their questions, but I include

¥ 1bid., p. 274.

D 1bid.

N bid., p. 275.
Bhan 2016.

9 Gupta 2014.
%Bhan 2016, p. 8.
% Gupta 2014.
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others that emerge from legal geography and from the rich urban literature referred
to above.

8.5.1 Choosing the Case(s)

As the study of experimentalists begins with SERs adjudication, choosing a case
for study will depend, largely, on a court’s decisions. Nevertheless, we must take
seriously the invitation of postcolonial authors to inquire about decisions that will
affect ‘regular cities’ or those that have not been the locus of theoretical production.
To study the way in which experimental judgements are inserted in these less-studied
cities, how they transverse and generate effects in these other cities and in their
peripheral spaces, can help us to have other insights about the limits and possibilities
of experimental justice. This necessarily implies ethnographic work or detailed case
studies that incorporate rich interdisciplinary dialogue.

8.5.2 The Reading of the Case

Delaney is right when he claims that the study of the effects of a judicial decision
must begin by the reading and analysing of it.”® Following Delaney’s suggestion,
the analysis cannot be confined to legal reasoning expressed in the text, without
considering other factors that are relevant in terms of the construction of the case.
Questions such as: who intervenes in the elaboration of the decision? Which voices
were influential? How are the city and its form of governance represented (or not)?
Which are the ‘legal movements’ and ‘spatial imaginations’ of the judge and of
those that intervene?”’ Does the decision construct socio-spatial categories? Does it
explore the capacities of the city to achieve the aims recommended in the decision?
How is the beneficiary population represented? How is the social and political life
of the city portrayed? What are the discourses and imaginaries regarding poverty,
vulnerability and inequality in the city? Do judges acknowledge the different scales
of power that have an influence in the city?

8.5.3 Situating the Study in the City

Understanding the city has to be a central starting point: its history and its social
and economic composition must be examined in order to understand how its socio-
spatial inequalities are created, and to get a sense of the city’s institutional capacities

%Delaney 2010, cited in Bennett and Layard 2015.
7With reference to the method suggested by Delaney.
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to comply with the judicial decision. Scholars must inquire into unequal access
to “resources, mobility, public services, and production structures” that influence
urban spaces.’® We must observe how imaginaries of citizenship present in the city
and how these influence the discussions about who could ‘really’ be considered an
urban citizen.”® It is important to study the actors and the relationships between
them to understand to what extent judicial orders are aligned with the interests of
the different actors and with competing local agendas. Scholars must trace how the
court’s discourses and its imaginaries of poverty, vulnerability, and inequality of the
beneficiaries of a case move in the city through time and space.!® We must consider
how the different scales of power overlap, how they cross each other and interact
within the city.!%!

8.5.4 The Sphere of Participation

The core of judicial experimentalism lies in the promotion of moments of partic-
ipation and negotiation between governments and interested parties. Nevertheless,
the opening of a participatory forum does not ensure that all the voices are heard
with the same level of consideration and recognition. Although their questions do
not emerge from the South, Larocque’s framework!%? complemented by questions
by Papadopoulos and Warin'® are useful when it comes to looking at participa-
tory forums. I add to these other questions that emerge out of my reading of critical
urbanism, especially those that I consider pertinent for analyzing the role of the judge
in these “invited spaces’ of participation.!® If a characteristic of local governance has
been to open up spaces for citizens’ participation in the decision-making processes,
itis essential to ask what changes when courts are the ones who prompt participation
in these kinds of spaces (see Table 8.1).

8.5.5 The Expected Effects

One of the most important. contributions of the experimental literature is that of
offering a rich typology of effects and impacts (direct and indirect) that can be
expected from experimental cases. However, if we consider the importance of looking
at city dynamics, we should add other questions to this typology of effects. In

98 Sotomayor 2015.

9 Bhan 2016.

100 1pid.

0iMoncada 2016, p. 3.

1021 arocque 2011,

103papadopoulos and Warin 2007.
104Comwall 2004, citing Brock et al, 2001,
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Table 8.1 Criteria and questions for analysis of deliberative processes

Criteria

Questions

Franchise (openness and Access to the
participatory space)

Who is involved in the process and what is their
legitimacy?

Does the participatory space satisfy a criterion of
inclusiveness (is it open to all) or is it selective
(by invitation)?

Are there any obstacles to participation by
women and men and disadvantaged segments of
society? (Including socio-spatial obstacles)
Who faces obstacles to participate (e.g. women,
indigenous or Afro-descendant persons,
marginalized segments of society)? How are
these obstacles to participation expressed?

. What are the incentives and/or disincentives for

different actors to engage in the deliberative
process?

Quality of deliberation

What is the scope of the discussion and how is
the style of interaction?
Who establishes the agenda?
Are topics open to change?

2

‘Publicity and accountability

What is the frequency of consultation?

‘What are the institutional procedures for
consultations?

Besides institutional participatory processes, are
there any other processes of deliberation taking
place? How do they influence institutional
participatory processes?

Does the institutional process allow for multiple
perspectives to come into the debate?

Does the process contemplate mechanisms to
deal with power relations?

" Role of courts

Does the judge succeed in his role as a mediator
of the dialogue?

Does the judge help to address the absence of
viewpoints?

Does the judge help to balance forces of power
within participatory spaces?

Source The author

Table 8.2, I include with minor changes the classification of effects proposed by
Rodriguez Garavito and Rodriguez Franco!® Second, following Scheingold,!% I
add as a variable the possibility of backiash. Finally, in Column 2, I include questions
previously formulated by the aforementioned authors and by other experimentalists,
but I also add questions that emerge from the literature on legal geography and critical

urbanism.

105Rodriguez Garavito and Rodriguez Franco 2010.

106gcheingold 2004, p. xi.

%
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Table 8.2 Criteria and questions for impact analysis

Criteria/typology

Questions

Effects on equality

* Has the case contributed to the amelioration of the socioeconomic
situation of the affected population?

Has the case contributed to the efforts and capacity of the
beneficiaries in their struggle to deal with exclusion from the cities
they inhabit?

Unlocking effects

 Has the case contributed effectively to unblocking institutional
inertia?

Have the spaces in which the subaltern citizens can interact with
the authorities been broadened?

Effects on coordination

* Has the case helped institutions to collaborate on the design,
finance and implementation of appropriate remedies?
(National/local authorities; between local authorities; between
other authorities)

Effects on public policy?

 Has the case generated changes in policy content? Who do these
changes benefit?

Have the results of the participatory process been included in the
policy changes? :

Have the policy changes helped to improve the equity of access to
services and resources for the affected population?

Participatory effects

* Has the case helped to form coalitions of activists to influence the
topics under consideration? Who are the activists and what are the
agendas they promote?

Has the process influenced changes in activist or social
movements’ strategies?

‘What triggered or mobilized broader participation around the case?
Has the case served to develop empowering tools for social
movements?

Has the process of implementation of the case led to greater
mobilization and participation around the topics in question? (For
everyone?) ’

Effects on public opinion

* Has the case helped to change the views or understandings about
the problem at hand?

Has the case helped to change views about the affected population?
Are ‘sensitive’ or contested topics (e.g., neoliberal policies,
dissident voices) made visible?

Backlash

Has the implementation of the court orders produced negative or
undesired effects? (E.g., affecting positive processes in place in the
city, generating division in the social movement, producing greater
socio-economic and socio-spatial inequality)

Source The author
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8.6 The Case of Cali’s Recyclers'’’: An Example of Why It
Is Worth Changing the Focus

To conclude,.and as a way to concretize the discussion, below, I present a couple
of findings from a recent case study that I carried out in the Colombian city of
Cali, where I examined the impacts of the Constitutional Court Judgment T-291/09.
The case emerged after the city’s decision to close the municipal garbage dump
(Navarro), without considering what would happen to the recyclers who, for decades,
had been informally working there to ensure their livelihood. The Court granted the
recyclers’ tutelas'% and declared that the dump had not been closed under parameters
of sustainability. Consequently, it ordered the authorities to guarantee the immediate
livelihood of the Navarro recyclers (a minimum core of rights) and to implement
a participatory forum to design a public policy aimed at including recyclers in the
formal municipal waste management system.'”” The Court also named an NGO
as monitor of the implementation of its orders, and established timelines for the
authorities to report on progress. In short, this was a decision that, at least in its
formulation, seemed to promise a successful enterprise of judicial experimentalism.

Nevertheless, as I describe in detail elsewhere,!1? almost ten years after decision
T-291/09 was issued, its effects are not encouraging. A public policy was issued in
2017 but has not been implemented and it is not foreseeable that it will. The court’s
decision did not lead to changes in public opinion, the recyclers are divided, and they
no longer trust the promises of the court to improve their socio-economic situation.,
In terms of its effects it is not unreasonable to maintain that this is a clear example
of a modest judicial experimentalism.

If we were to answer through the proposals of some experimentalists, the conclu-
sion would be that this judicial experimentalism failed because the Court did not
carry out a strong monitoring, or because its roadmap was not sufficiently clear.
But such answers would be inadequate in describing what happened in this case.
Although I cannot present all of the results of these case study here, I will offer three
snapshots of findings centred on the city’s political situation, on the timing of the
judgment and on Cali’s institutional capacity to respond to the implementation of
the Court orders. I hope that these brief snapshots serve to illustrate why expanding
the focus of analysis to consider the specificities of local jurisdictions can provide
us with other responses regarding the fate of SERs cases.

107In Colombia waste pickers are also called recyclers.

108Writ for the protection of human rights.

1098 pecifically, the Court ordered the creation of a “Committee of Inclusion”, composed of Cali’s
recyclers’ organizations, different public entities and organizations from the so-called civil society.
110 Angel-Cabo N. (n.d) Garbage, Courts and Political Struggles: Socioeconomic rights enforcement
in emerging global cities (doctoral dissertation, pending defence).

AN
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8.6.1 Snapshot 1: The Invisibility of the City and the Timing
of the Court Orders

That courts do not see cities, even when cases emerge in them, is something that
authors that study local governments have already identified.!!! And, in this case,
the invisibility of the city for the Colombian Constitutional Court was evident at
different points in time. One of which influenced the participatory process prompted
by the Court.

As I mentioned, one of the orders of the Court was the formation of a Committee
through which through dialogue and negotiation between different actors, a new
policy benefiting Cali’s recyclers could be designed. As someone has to take charge
of the administrative aspects of participatory spaces, the Court ordered Cali’s Mayor,
EMSIRVA (the old municipal company responsible for the dump), and the Superin-
tendence of Residential Public Services—SRPS—(a national entity) to organize the
meetings and lead the Committee. On first reflection, this could seem reasonable.
Nevertheless, if the Court had stopped to look at what was really happening in the
city, it would have realized that the order was doomed to fail.

Sometime before the issuing of decision T-291/09, the SRPS had ordered the
liquidation of EMSIRVA. This decision generated a political ‘earthquake’ in the city.
First, the liquidation of the municipal company was seenin Cali as an undue intrusion
of the national government on its local autonomy. Second, there was great uncer-
tainty regarding the fate of the company’s current and retired employees pending
liquidation.!'? The situation was even more difficult if we bear in mind the ideolog-
ical distances between the national and the local governments. The then Colombian
president was a right-wing politician, whereas Cali’s mayor belonged to the left.
The national government favoured the privatization of public services throughout
the country, whereas the local government was convinced that municipal companies
should be the ones in charge of providing public services. As the Court did not stop
to consider the social, political and economic dynamics of the city, it did not recog-
nize that it was ordering two authorities in obvious political confrontation to lead the
Committee and to a municipal company in the process of liquidation.

The city’s local political situation and the timing of the Court order, explain to a
great extent the initial failure of the Committee. Although it met regularly and the
recyclers’ organizations went to the meetings, the process was mediated by mistrust.
After six months of meetings, some of the participants thought they had reached an
agreement on the content of the future public policy. But they soon realized that the
agreement would not materialize.

The mayor decided to create a new municipal company, insisting that it would
ensure compliance with decision T-291/09, as it was supposed to include Cali recy-
clers as stockholders.!!* Soon after, the Colombian Attorney General dismissed that

schragger 2014; Azuela 2008.

12 At the time of the order of liquidation, Emsirva had 500 formal workers, 840 indirect contractors,
and more than 930 pensioners.

13 A solution that had never been discussed in the Inclusion Committee.
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mayor and a newly elected mayor, this time, a man of the centre-right, stepped into
office deciding to liquidate the municipal company recently created by the previous
mayor. The implementation of the Court case would have to begin again.

8.6.2 Snapshot 2: Global Cities, Political Regimes
and Competing Discourses

With a new mayor in office, waste pickers’ organizations and the NGO appointed as
monitor renewed their hopes that the Court orders would be quickly implemented.
But again, the disappointment would be high. In the following years, progress in
implementation was almost nil. One of the explanations for this inactivity has to do
with the implementation’s rivalry with other so-called imaginaries of the global city.
Around the time of the election of the new mayor, the city entered in intense compe-
tition with other cities around the world seeking to acquire global status that would
help attract tourism and economic investment. Despite the broad respect accorded to
the Constitutional Court, a case on garbage that sought to include waste-pickers in
the city’s public waste management scheme did not fit easily with the government’s
efforts to attract foreign investment in the city and to present Cali globally as a clean
and modern metropolis.

An interesting episode illustrates the influence of these imaginaries of the global
city on the implementation of the Court’s orders. Some of my interviewees proudly
pointed out that Cali had been nominated by a prestigious international organization
as one of the most sustainable cities in the world. One of the reasons that justified the
nomination was the closure of the Navarro garbage dump. Ironically, this nomination
contradicted the opinion of the Colombian Court, which believed that the closure of
Navarro, although necessary, was not performed under sustainable conditions, as it
disregarded the livelihoods of the people who used to live and work there. So, perhaps
unsurprisingly, for a local administration interested in attracting tourism and foreign
investment, the prospect of winning an international award resonated more strongly
than the critical view of a local court. The implementation of the Constitutional
Court’s ruling would have to battle it out with other types of ‘discourses’, concerns
and initiatives circulating in the city, including those of international organizations.

A second factor that explains the inactivity of the administration in implementing
the Court’s ruling pertains to local politics. As often noted by scholars working
in urban political regimes, economic elites, mainly the business community, carry
great weight in shaping and sustaining a city’s governing arrangements. In the Cali
case, a good example of this dynamic can be seen in the influence of a local social
corporate responsibility foundation on the municipal government. This was not just
any foundation, but rather one tied to one of the largest industries in Cali, owned by
a prestigious family from the city.

The local foundation’s director opposed the Court’s decision right from the start.
In his opinion, the Court erred in considering that waste pickers should become
entrepreneurs and formally participate in the city’s solid waste management scheme.
In his view, the only worthy goal was to help recyclers improve their livelihood
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even through economic activities unrelated to recycling, such as lawn mowing, hair-
dressing or product marketing. This was a vision far removed from the one expressed
by the Court in Judgment T-291/09, where the tribunal insisted that the municipality

“should try to preserve the role of recyclers as autonomous recycling entrepreneurs

in the local economy.

The view of the corporate responsibility foundation’s director ends up being one
of the most influential discourses in the city, to the point where the municipal govern-
ment abandoned its initial course of action towards implementation of the Court’s
ruling. In fact, the municipal government end up hiring this foundation as a consultant
for the development of different workshops and activities for waste pickers, some that
were not even connected with the occupation of recycling. The municipal govern-
ment presented these initiatives as important developments in the implementation
of the ruling. This created a profound discomfort among various stakeholders of the
Court’s ruling, including some waste pickers and the director of the NGO appointed
by the Court as monitor. These parties were appalled by the fact that the municipal
government was ‘delegating’ part of the implementation of the ruling to a foundation

.tied to a multinational company that was one of the main buyers of recycling goods

in the city. Paralleling the argument of structuralist scholars,!!* these actors believed
that Cali’s industry had no interest in changing the pecking order of the recycling
chain, where recyclers are the lowest on the economic totem pole, receiving very
low prices for recuperated solid wastes. These individuals and groups accused the
corporate responsibility foundation of interfering, rather than helping with the imple-
mentation of the case, as a way to privilege the economic interests of Cali’s industrial
sector over those of the waste pickers. However, despite how strong such criticisms
were, the voice of the foundation prevailed and influenced the municipal government
at the time. Similar to the previous anecdote, here too, the Court’s ruling would have
to try to compete with other visions and discourses strongly prevalent in the city.

8.6.3 Snapshot 3: The Invisibility of the City and Its
Institutional Weaknesses

For almost five years, the NGO appointed as monitor by the Court and the recyclers
who had felt deceived by the decisions made by Cali’s mayors, sent several commu-
nications to the Constitutional Court, warning of non-compliance with its orders
and demanding a public hearing in Bogota. Given that the new composition of the
Court is sceptical of centralizing in the tribunal the monitoring processes of structural
cases,'!” five years after Judgment T-291/09, it issued a follow-up decision, ordering
the reopening of the Committee and assigning to Cali’s municipal judge the task of
monitoring the case. The follow-up decision had a number of problems, but one of
the most evident was the order given to the municipal judge, as the Court did not

l4gee, for example, Portes et al. 1989; Birkbeck 1979.
115 Angel-Cabo and Lovera-Parmo 2015.
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stop to consider whether he knew what was expected in the monitoring of structural
cases or whether the judge had the institutional capacity to do so.

In my field study, I went to the courthouse in question to ask how the judge was
conducting the monitoring of this case. When I got there, right at the entrance, I saw
a poster resembling an obituary, reading: “Colombian justice rests in peace”. It was
a protest against a legislative proposal to modify various articles of the constitution
referring to the judicial branch. For me, the poster anticipated what I then found at
the courthouse.

In a small room with three desks piled high with files, I approached a secretary
who (to the beat of regueton) asked me if I was there to look at the file of T-291/09,
as I had previously announced my visit. Once I had access to the file, I was surprised
to see that it was tied tightly with a string, as if no one had looked at it. I inquired
whether she knew what progress had been made in relation to this case. The secretary
spontaneously responded: “No one has opened that file; it has always been there, on
that same rack.”!'® As I intended to talk to the judge, I insisted that I wanted to
interview him. The secretary went into his office and very quickly came back out to
tell me: “The judge says that he cannot see you, he has only just taken office and
he knows nothing of the case. He started just a few days ago.”''” I asked her for
the previous judge’s contact details so that I could interview him instead, to which
she promptly responded: “Look. Don’t waste time. No one has seen the file. This
courthouse has changed judges three times over the last year. As soon as a judge
takes office they transfer him to another courthouse.”!'® I thanked the secretary for
her help, left the office, and as I walked down the street I could not stop thinking
that, at least in that courthouse, Colombian justice was indeed resting in peace.''

8.7 Conclusion

Cities are fundamental arenas for the contestation of rights.'? It is in cities where
most SERs cases emerge and seek recognition. The urban fabric of a good percentage
of SERs cases is as yet still invisible for most scholars preoccupied with issues of
courts and social change. This paper invites scholars to pay attention to the role that
cities play for the enforcement of SERs, focusing on a species of judicial decisions
that some authors have called judicial experimentalism. Experimental justice refers
to a judicial approach through which courts, rather than rendering a final resolution
on a case, pursue collaborative solutions through the promotion of dialogue and
negotiation between governments and affected populations. Gathering insights from
socio-legal studies, legal geography and critical urbanism, I propose a framework
for analysis and a set of questions that could aid experimental scholars in broadening

U6Field diary, 5 June 2015.
W bid.
W8 pid,
119id.
120 Angel-Cabo and Sotomayor 2021.
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their research agendas in order to understand the limits and possibilities of SERs
structural cases in the urban landscape.

There is still too much to say about the relations between the Constitution and
the city, or between courts’ decisions interpreting the Constitution and the way they
are received and implemented on the ground. Next steps of the proposed interdis-
ciplinary endeavour should be aimed at developing other case studies that help us
to gain comparative insights on the role of courts as mediators of urban conflicts
and to evaluate the extent to which court-decided SERs cases are able to counteract
prevailing geographies of inequity, poverty and social injustice in different cities of
the global South. '
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Chapter 6

HUMAN RIGHTS LEGAL CLINICS
Tackling the Implementation of Disability Rights

Natalia Angel-Cabo

INTRODUCTION

I atin American countries were among the first in the world o rarify the Convention on the
L _Rights of Persons with Disabilities (CRPD) (UNEnable, n.d.). Most have also ratified other
international human rights instruments, such as the Inter-American Convention on the Eliminarion
of All Forms of Discrimination against Persons with Disabilities, the American Convention on Hu-
man Righes, and the International Covenant on Economic, Social and Cultural Rights (JCESCR).
National constitutions have provisions ordering local compliance with international commirments
and establishing particular obligations for stares parties to secure civil, political, and socioeconomic
rights for all citizens, including persons with disabilities, However, these legal ourcomes sand in
stark contras to the distressing realities faced by persons with disabilities in the region. Lasin Amer-

- ica is known to have high levels of socioeconomic inequality, poverty, violence, and social exclusion

(UNDP, 2010), problerns that are compounded significantly for persons wich disabilicies. According
to the World Bank, Latin America has approximately 50 million people living with disabilides. Of
these, 82 percent five in poverey and 90 percent are unemployed or outside the mainstream worle
force, Mast lack access to health services and adequare housing, and less than 30 percent have access
w eduedrion (World Banl, nud.), How can this difficult realicy be thanged? ‘
Although the use of law by iwself is limited in its ability ro produce significant social
change, human rights monitoring and advocacy can play a valuable role in butrressing ef-
fective state implementation of international agreements and in empoweting persons with
disabilitics ro mobilize and claim their rights (UN, 2010). To be suceessful, these monitoring

and advocacy processes require the active involvement of persons with disabilities and the
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* mantener reserva en general sobre la informacion de este mensaje, sus documentos y/o archivos adjuntos, a no ser que exista

una autorizacién explicita. Antes de imprimir este correo, considere si es realmente necesario hacerlo, recuerde que puede
guardarlo como un archivo digital.
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Universidad'de
los Andes

A SUSCRITA JEFE DE LA OFICINA DE REGISTRO DE LA UNIVERSIDAD DE LOS
ANDES
APROBADA POR RESOLUCION Ne 28 DE FEBRERO 23 DE 1949
NIT. 860.007.386-1

Expide copia de lo pertinente de la siguiente Acta de Grado:

Acta de Grado N° 400 - 96 -Libro 10 - Folio 2- del 16 de marzo de 1996

“Bn Santafé de Bogotd, D.C,, & 16 de marzo de 1996, se reunieron en la Plazoleta de la Facultad de
Ingenierfa, el doctor RUDOILF HOMMES R, Rector de la Universidad; el doctor GUSTAVO
GONZALEZ, Vicerrector de la Universidad; (...) “con el objeto de hacer entrega de los diplomas a los
graduandos que cumplieron con los requisitos reglamentarios exigidos por la Universidad para optar al
ttulo profesional correspondiente.” (..) “Los Decanos de las Facultades de Ingenieria, Ciencias,
Economia, Administracién, Humanidades y Ciencias Sociales, Atquitectura, Derecho, la Directora de
Textiles y Artes Plsticas y el Director del Cider, hicieron entrega de los diplomas 2 sus graduandos, en
el siguiente orden:”

¥k ABOGADOS %

RESOLUCION 2485 DEL 6 DE OCTUBRE DE 1988

487.. NATALIA ANGEL CABO C.C. 52620954 Usaquén (...)*
FIRMADO | '
RUDOLF HOMMES R. - Rector

MARIO CASTILLO - Secretario General (...)”

Lo,
]UANA GARITA LOPERA MEL

Jefe
Oficina de Registro

BOGOTA 27 de abril de 2010
Andrés L.

Direccion de Admislones y Reglstro

Carrera 1 No. 18A -70 Bogotd, Colombia Tels.: {571] 3394949 - 3394999 Exts.: 2210 - 2216 Fax: [571
http://admisiones.uniandes.edu.co - admreg@uni [3711 3324465 Apartado séreo; 4976
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CERTIFICADO DE ANTECEDENTES WEB
17:37:37

PROCURADURIA CERTIFICADO ORDINARIO Hoja 1 de 01
GENERAL DE LA NACION No. 174785412

Bogota DC, 27 de agosto del 2021

La PROCURADURIA GENERAL DE LA NACION certifica que una vez consultado el Sistema de Informacion de Registro de Sanciones e Inhabilidades
(SIR), el(la) sefior(a) NATALIA ANGEL CABO identificado(a) con Cédula de ciudadania nimero 52620954

NO REGISTRA SANCIONES NI INHABILIDADES VIGENTES

ADVERTENCIA: La certificacion de antecedentes debera contener las anotaciones de providencias ejecutoriadas dentro de los cinco (5) afios
anteriores a su expedicion y, en todo caso, aquellas que se refieren a sanciones o inhabilidades que se encuentren vigentes en dicho

momento.Cuando se trate de nombramiento o posesion en cargos que exijan para su desempefio ausencia de antecedentes, se certificaran todas las
anotaciones que figuren en el registro. (Articulo 174 Ley 734 de 2002).

NOTA: El certificado de antecedentes disciplinarios es un documento que contiene las anotaciones e inhabilidades generadas por sanciones penales,
disciplinarias, inhabilidades que se deriven de las relaciones contractuales con el estado, de los fallos con responsabilidad fiscal, de las decisiones de
pérdida de investidura y de las condenas proferidas contra servidores, ex servidores publicos y particulares que desempefien funciones publicas en
ejercicio de la accion de repeticion o llamamiento en garantia. Este documento tiene efectos para acceder al sector ptiblico, en los términos que
establezca la ley o demas disposiciones vigentes. Se integran al registro de antecedentes solamente los reportes que hagan las autoridades
nacionales colombianas. En caso de nombramiento o suscripcion de contratos con el estado, es responsabilidad de la Entidad, validar la informacion
que presente el aspirante en la pagina web: http://www.procuraduria.gov.co/portal/antecedentes.html

Y

MARlb ENRIQUE CASTRO GONZALEZ
Jefe Division Centro de Atencion al Pablico

ATENCION :

ESTE CERTIFICADO CONSTA DE 01 HOJA(S), SOLO ES VALIDO EN SU TOTALIDAD. VERIFIQUE QUE EL NUMERO DEL CERTIFICADO SEA EL MISMO EN
TODAS LAS HOJAS.

Division Centro de Atencion al Pablico (CAP)
Linea gratuita 018000910315; dcap@procuraduria.gov.co
Carrera 5 No. 15 - 60 Piso 1; Pbx 5878750 ext. 13105; Bogota D.C.
www.procuraduria.gov.co



| CONTRALORIA

GENERAL DE LA REPUBLICA

LA CONTRALORIA DELEGADA PARA RESPONSABILIDAD FISCAL ,
INTERVENCION JUDICIAL Y COBRO COACTIVO

CERTIFICA:

Que una vez consultado el Sistema de Informacién del Boletin de Responsables Fiscales 'SIBOR', hoy viernes 27 de

agosto de 2021, a las 17:18:12, el nimero de identificacion, relacionado a continuacion, NO SE ENCUENTRA
REPORTADO COMO RESPONSABLE FISCAL.

Tipo Documento CcC
- [No. Identificacion 52620954 S
Cddigo de Verificacion 52620954210827171812

Esta Certificacion es valida en todo el Territorio Nacional, siempre y cuando el tipo y nimero consignados en el
respectivo documento de identificacion, coincidan con_l_os aqui registrados.

De conformidad con el Decreto 2150 de 1995 y la Resolucmn 220 del 5 de octubre de 2004 la firma mecanica aqui
plasmada tiene plena validez para todos los efectos Iegales

- i
AR a\v A e
~ SORAYA VARGAS PULIDO
CONTRALORA DELEGADA

Digit6 y Reviso: WEB

COR s

] Con el Cddigo de Verificacion puede constatar la autenticidad del Certificado. , .
@ : Carrera 69 No. 44-35 Piso 1. Cédigo Postal 111071. PBX 5187000 - Bogota D.C Péagina 1 de 1
k. Colombia Contraloria General NC, BOGOTA, D.C.



Republica de Colombia
Rama Judicial

Consejo Superior
de la Judicatura

. ¥ N
0 DE ANTECEDENTES DlelPLINARIOS

DE ABOGADOS - *. <

DICIAL
IPLINA JUDICIAL

ko

CERTIFICADO No. 566600

%
B

'CERTIFICA 0

Que revisados los archlvﬁé« de Antecedentes Dlsmpnna‘ »de la Cdmlsién“’%i%asi como los del
Tribunal Disciplinario y los -de la Sala Jurlsdlccmnal D|SC|pl|nana fno ““aparecen registradas
sanciones conira el (la) doctor (a) NATALIA ANGEL CABO ldentlfcado ;(a) con la cédula de
ciudadania No. 52620954 y la tarjeta de abogado (a) No. 87472 - e

Este Certlf" ca éno acredlta Ia calldad )éAbogﬁ ado

A‘vv\i

Nota: Si el No. de [a Cédula, el de la Tarjeta ProfeSIonal 6 los nombres y/o apellidos, presentan
errores, favor dirigirse al Registro Nacional de Abogados.

La veracidad de este antecedente puede ser consultado en la pagina de la Rama Judicial
www.ramajudicial.gov. co, en“el link
https://www.ramajudicial.g ’

et

Bogota, D.C., DADO A
VEINTIUNO (2021)

DE DOS MIL

YIRA LUCIA OLARTE AV
SECRETARIA JUDICIAL

Page 1 of 1



" Codigo de verificacion

17510271727 H

R

REGISTRADURIA

NACIONAL DEL ESTADO CIVIL

EL GRUPO DE ATENCION E INFORMACION CIUDADANA DE LA REGISTRADURIA
NACIONAL DEL ESTADO CIVIL
CERTIFICA:

Que a la fecha en el archivo nacional de identificacién el documento de identificacion relacionado
presenta la siguiente informacién y estado:

Cédula de Ciudadania: 52.620.954

Fecha de Expedicion: 22 DE JULIO DE 1991 ,
Lugar de Expedicion: USAQUEN - CUNDINAMARCA
A nombre de: NATALIA ANGEL CABO
Estado: VIGENTE

ESTA CERTIFICACION NO ES VALIDA COMO DOCUMENTO DE IDENTIFICACION
LA EXPEDICION DE ESTA CERTIFICACION ES GRATUITA

Esta certificacion es valida en todo el territorio nacional hasta el 26 de Septiembre de 2021

De conformidad con el Decreto 2150 de 1995, la firma mecanica aqui plasmada tiene validez para
todos los efectos legales. '

Expedida el 27 de agosto de 2021

ROZO BONILLA
Coordinador Centro de Atencion e Informacion Ciudadana

Para verificar la autenticidad de este certificado consulte (17510271727) en la paginé web en la direccién
hitp://www.registraduria.gov.co/ opcion "Consultar Certificado” .
pagina 1 de 1



Bogota, agosto 27 de 2021

Honorables magistrados y magistradas

CONSEJO DE ESTADO

Ciudad

Ref. Declaracién juramentada sobre inexistencia de incompatibilidades e inhabilidades
Respetados magistrados y magistradas,

Por la presente, manifiesto bajo la gravedad del juramento, que no estoy incursa en
conflicto de interés o en causal de incompatibilidad e inhabilidad alguna para ejercer el
cargo de magistrada de la Corte Constitucional.

Rindo esta declaracién, de acuerdo con los requerimientos de la convocatoria realizada
por esta Alta Corporacién para la conformacién de la terna de candidatos para remplazar

al magistrado de la Corte Constitucional Alberto Rojas Rios.

Cordialmente,

NOAOUD B z.a,?;@ (000
H
4]

Natalia Angel Cabo
CC.52620954 de Bogota



271812021 Policfa Nacional de Colombia

HPBO G+ f

POLICIA NACIONAL
DE COLOMBIA

Consulta en linea de Antecedentes Penales y Requerimientos Judiciales

La Policia Nacional de Colombia informa:
Que siendo las 16:59:11 horas del 27/08/2021, el ciudadano identificado con:
Cédula de Ciudadania N° 52620954
Apellidos y Nombres: ANGEL CABO NATALIA

NO TIENE ASUNTOS PENDIENTES CON LAS AUTORIDADES JUDICIALES
de conformidad con lo establecido en el articulo 248 de la Constitucion Politica de Colombia.

En cumplimiento de la Sentencia SU-458 del 21 de junio de 2012, proferida por la Honorable
Corte Constitucional, la leyenda “NO TIENE ASUNTOS PENDIENTES CON LAS
AUTORIDADES JUDICIALES” aplica para todas aquellas personas que no registran
antecedentes y para quienes la autoridad judicial corhpetente haya decretado la extincién de la
condena o la prescripcion de la pena.

Esta consulta es valida siempre y cuando el nimero de identificacién y nombres, correspondan
con el documento de identidad registrado y solo aplica para el territorio colombiano de acuerdo
a lo establecido en el ordenamiento constitucional.

Si tiene alguna duda con el resultado, consulte las preguntas frecuentes o acérquese a las
instalaciones de la Policia Nacional mas cercanas.

Direccién: Calle 18A # 69F—45
Zona Industrial, barrio
Montevideo. Bogota D.C.
Atencién administrativa: lunes a
viernes 7:00 am a 1:00 pmy 2:00
pma 5:00 pm

Linea de atencién al ciudadano;
5159700 ext. 30552 (Bogotd)
Resto del pais: 018000 910 112
E-mail:
lineadirecta@policia.gov.co

https://antecedentes.policia.gov.co:7005/WebJudicial/formAntecedentes xhtml 12



27/8/2021

Policia Nacional de Colombia

3 Ministerio de 8 Portal Unico

Defensa Nacional de Contratacion

Todos los derechos reservados.

https://antecedentes.policia.gov.co:7005/WebJudicial/formAntecedentes xhtml

] o
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Universidad de

los Andes
NIT 860.007.386-1

Gestion Humana y Desarrollo Organizacional de la Universidad de los Andes
~ Certifica

La Profesora NATALIA ANGEL CABO identificada con CC No. 52620954 de BOGOTA DC, esta vinculada a esta institucion
mediante la suscripciéon de un contrato de trabajo Término fijo a un afio, con dedicacién de 47.5 horas semanales, desde el
27/07/2015. Actualmente desemperia el cargo de Profesor Asistente - Director Derecho Publico Constitucional en Facultad
De Derecho.

Esta certificacion se expide a solicitud de la interesada, con destino a CONSEJO DE ESTADO, a los veintisiete (27) dias del
mes de agosto del afio dos mil veintiuno (2021).

SANDRA MILENA ACOSTA GONZALEZ
Jefe Servicios Laborales

Este certificado requiere para su plena validez y confiabilidad que la informacion aqui consignada sea verificada y convalidada con la
Direccion de Gestion Humana y Desarrollo Organizacional a través de los siguientes medios: a) Telefonicamente en la linea 3394949
Ext.:3884, b) A través del Sitio Web http://ghdo.uniandes.edu.co. Si la certificacion anterior no es refrendada a través de algunos de los
procedimientos mencionados, la misma solo tendra el valor probatorio que las partes le den, y sera equiparada para todos los efectos
legales a una prueba sumaria. La Universidad de los Andes no sume ningln tipo de responsabilidad por el contenido y/o por la firma
consignada en este {ipo de documentos, hasta tanto no sea validado o confirmado por alguno de los medios ya mencionados. APLICACION
DE LAS NORMAS VIGENTES SOBRE COMERCIO ELECTRONICO: Todas las comunicaciones que ya se expresen via Mensaje de Datos
(Internet, Correo Electronico, EDI, telex, fax, o telefax), tendran el mismo alcance, efecto y valor probatorio que las normas vigentes y
aplicables sobre el Comercio Electronico consignadas en la Ley 527 de 1999, Ley 588 de 2000, Decreto Reglamentario 1747 de 2000, y la

- Resolucion 26930 de 2000 y demas que las remplacen o modifiquen, le dan a los documentos materiales.

Gestion Humana y Desarrollo Organizaciones — Rectoria

Calle 19 No. 1-11 Edificio Las Monjas, pisos 2 y 3, Bogota — Colombia. Tels.: [571] 3394949/99 Ext.: 3884
Linea Directa: [571] 3324374

Universidad de Los Andes | Vigilada Mineducacién. Reconacimiento como Universidad: Decreto 1297 del 30 de Mayo de 1964.
Reconocimiento personeria juridica: Resolucién 28 del 23 de febrero de 1949 Minjusticia.

P
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Baca intasmancino
<o Dasarratio

Bogota, Colombia
Octubre 17, 2018

Srta. Natalia Angel Cabo
Calle 71 A # D/46 Este
Bogota

Colombia

Estimada Srta. Angel Cabo:

Por medio de la presente, el Banco Interamericanc de Desarrollo (BID) {"ia tnstitucion™) tiene el agrado
de ofrecerte un contrato {"Contrato”) para prestar servicios como Consultor de Praductos y Servicios
Externos ("PECT). Si usted acepta esta propuesta, se compromete a proporcionar los servicios y los
productos finales descrites en los términos de referencia adjunios (Anexo A}, sujeto 2 los siguientes
términos vy condiciones: )

Afinidad: Nacional de Colombia

Unidad Responsable: SCL/SCL Social Sector

Servicios a ser prestados:  De-acuerdo a los Términos de Referencia adjuntos {(Anexo A)

Fecha de inicio: Octubre 17, 2018 i
Fecha de expiracién: Noviembre 38, 2018 '

Lugar(es) donde se han Bogotd, Colombia, Colombia, External
de prestar los servicios: '
Total de la remuneracién: COP 21,155,500

' Suma alzada: COP  6,346.650
Sumna alzada: COP 8,462,200
Suma alzada: COP 6,345,650
REMUNERACION: .

Los horararios por la sdecuada prestacion de los servicios yo entrega de los productos descritos en el

Anexo A, a satisfaccion de la Instifucidn, serdn pagados mediante la presentacién de la factura
correspondiente de acuerdo al calendario de pagos establecido por la Unidad contratante. Dichos
honorarios incluirdn fodos los gaslos necesarios para prestar los servicios y/o entregar los productos
correspondientes, tales como vidticos y cobertura ge seguro.

QOTROS TERMINOS Y CONDICIONES:

(1) La Institucién no asumird responsabilidad alguna con respecto (i) al pago o retencién de impuestas

sobre sus honorarios; ni {ii} a cualquier contribucion, de esta u ofra naturalera, que pudiera ser aplicable
sobre sus honorarios. Usted es el (nico responsable de cumplir con dichas obligaciones.

{2) Es una condicidn para la validez de este Contrato que, en el caso de que usted no sea ciudadano o

residente del pals en el cual usted estara prestando servicies para la Institucion, usted esté habilitado
¢con una visa o permiso de frabajo valido exigido por las autoridades de dicho pals. En caso de no

Pagina [ 1
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cumplir con dicha condicién, se entendera que este Conirato carece de validez y que &l mismo no
producird hingun efeclo ni obligaciones para la Institucion.

{3) En e! desempefic de sus obligaciones de conformidad con este Conlrato, usted podra tener accesa a
informacidn privilegiada y confidencial dg 1a propiedad de la Institucidon o de terceros, la cual esté en
posesion de la Institucién. A menos que ssa aulorizado por escrito por un oficial autorizado de la
Institucidn, o tercero autorizado, usted no podré revelar a ofras personas esta informacién o utilizarla
para ningan propdsilo fuera del alcance de este Contrato.

(4) Durante la vigencia de este Contralo, usted estard sujeto a los cédigos, peliticas, reglamentos y
procedimienios de la institucidn, aplicables a todo Consullor, incluyendo las modificaciones que la
Institucién pudiere bacer a los mismos durante la vigencia del presente Contrato.

{6) Durante un periodo de cuatro (4) aros después de la expiracion o terminacién de este Contrato,
usted no buscara ni aceptara irabajo relacionado con proyectos u operaciones con los que haya estado
invoiricrado directamente en virtud de este Contrato, salvo con ¢l consentimiento previo de la Institucion,
obterido de acuerds con ¢l Cadigo de Elica y Condusta Profesional.

(6} La Institucidn tendra todos y cada uno de los derechos de propiedad intelectual, incluyendo sin
limitacion los derechos de autor y marcas, de todas y cada una de las obras que usted produzca bajp
este Contralo. Estos derechos incluyen el derecho de la Institucion de copiar, reproducir, distribuir,
diseminar y publicar las obras, por cualguier tipo de medio y en todos los idiomas y en fodos los palses y
territorios, asi como de crear cbras derivadas de las mismas, y de poner las obras a disposicion del
pablico, de conformidad con lag politicas definidas por o las decisiones que tome la Institucidn. Usted por
medio del presente Contrato declara, reconoce y acuerda, libre y voluntariamente, que todas y cada una
de las obras producidas por usted en virtud de este Contrato son el producto o servicio para el cual usted

fue contratado, y renuncia expresa v anticipadamente a todas y cada una de las reclamaciones de *

derecho de propiedad intelectual relacionadas a que hubiere lugar. Los derechos v obligaciones
especmcados en esta cldusula permaneceran vigentes fuago de la expiracién o terminacion de esle
Contrato. .

{7) Usted prestara todos ios servicios aqui estipulados con prontitud, de una manera que iguale o supere
las normas de aptitud profesional y profijidad comunes en su profesion, con e} debido respeto a la
naturaleza y los objetivos de la Institucion en su caracter de organizacion internacional pablica.

{€} La Institucién tendra la facultad de terminar este Contrato por cualquierrazén y en cualqiter momento
antes de la expiracién del mismo o antes de la culminacién de la prestacién de los servicios o entrega de
praductos descritos en el Anexo A del presente Contrato, mediante una notificacién escrita con catorce
{14} djas calendario de pre-aviso. La Institucion podréd terminar este contrato sin previa notificacion
escrita si usted ha incurrido en mala conducta, En caso de terminacion de sus servicios la Institucion
efectuard un pags equitativo por los servicios satisfacioriamente prestados a la fecha de su terminacion,
dentro de los treinta (30} dias calendario a partir de la fecha de terminacién del presente Contrato v, en
su caso, también por gastos autorizados y documentados incurridos hasta el momenio de su
terminacién. El pago equitalivo a la terminacién de sus servicios no excedera el monto de la suma de fos
honorarios y beneficios a los que usted fuera elegitle conforme al presente contrato v tomara en cuenta
todos los pagos gue le hayan sido efectuados bajo este Contrato antes de la fecha de terminacion.

Pagina| 2
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(9) El presente Contrato padra serle reriovado mas alla de la fecha de su.expiracion. No cbstante fa
fastducidn no tiene obhgacién Aalguna de extender o renovar dicho Contrato ni de ofrecerle uno nuevo,
aus cuando su ‘desempefio haya sido sobresaliente, pero puede hacerlo si asi fuese acordado por
esorite, af momento de'la expxracsén del Contrato.

" {10) St surgiera algin desacuerdo éntre usted, en su condicién de Consultor y la Institucién en cuanto a

la interprefacion de este Contrato, o de c’uz—z'!quier asunto o tema relacionado con la prestacion de sus
servicios a la Inslitucién que-no pueda ser resuelto por acuerdo comun entre usted y 1a lastitucién, el
asunto serd remitido, de acuerdo con los cGdigos, politicas, reglamentos y procedimientos apllcables a
los organos conciliatorios debidamente constituidos vy establecidos por la lnst«tucaon para Ia solucién de

“desacuerdos entre |z [nstitucion y sus funcionarios y Consultores.

{11) La Institucidn le asignard a usted un nimero de rdentnﬁcacnon ‘de Consultor. Este ndmero e es-

asignado sélo a éfectos de idéntificacién. En consecuencia, si dicho némero es idéntico a un nimero de
identificacion previo que le haya sido as:gnado por alguna entidad del Grupo BID en conexidn con algdn
contrato previo, esta reasignacion del nGmero no -otorga ‘o reconoce ninguna felacion de caracter de
trabajo,- antigliedad, continuacion de servicio o cualquier olro derecho que no eslé expresamente
contenida en este Contrato o en cualquier oifa poitnca aplscab?e

A
© {12) Usted debera firmar la Certificacion de: Elegibilidad adjunta (Anexa BY), la cual junto con el presente

Contrato; .incluyendo los- Términcs de Reférencia ad;untos (Anexo A}, forman parte infegrante .del

© Contrato. Este Contrato, en el que también se requiere su firma, reemplaza todas las comunicaciones,
~ declaraciones, entendlmuentos o dcuerdos, vérbales o escritos, que pudieran haberse intercambiado y/o
~ suscrito entre Jas partes contratantes con antenondad

Le agradeceré indicar su 3ceptacn6n de los términasy condiciones descritos en fos parrafos precederiies

- mediants fa devolucion de una copia debidamente firmada del presente Contrato, incluyendo sus Anexos

Ay By ia Declaracion Jurada de Intereses adjunta.

%

Le’saluda alentamente,

\ Marcelo E. Cabrol
Sector Manager

| Acépiadd: ’ \(\j)‘f}U(\ M@ Cmo
" ‘Fec'ha':' OC‘ h.)h% ‘q 7(’) ‘Jg(
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Srta, Nat&%ﬂa Angel Cabo -
Calle 71 A # 0/46 Este
Bogota

Colombia

08de Nov}enibfe de 2018

| : EsfimadaSra 'Af@@l" e

+ El propos:fo de Ia presente es enmendar el contrato entr& usted y-el Banco (las

- partes} al contrato PEC ntmero 0007, con fecha-de inicio de. 17 de octubre de 2018
(el “Contrato”), Esta Enmienda representa el acuerdo mutuo enlrélas partes para
modzﬂcar el'Contrato'de la siguiente forma: E '

Prérroga.a ala fecha de: exg:racton

. Cambio en’ Ia fecha de exp:raczén del Conirato de 30 de xaowembre de 261 8 para 31 :
= e d:ciembre de 2018 ; »

- Todos /os fermfnos Y. wnd;c;anes mspuestosr sr_z‘e»l Cc";ﬁtrafo‘ permanebéh.vfgenté‘sﬂ
" excepto la Enmienda arriba detallada. - ‘ - ' '

e agradeceré indicar su aceplacion a esta Enmienda firmando esta carta y
devolviendo una copia de esta carta a Claudia Cox {c/audlacox@iadb. org).

La validez de esta Enmienda estd sujeta y condicionada a ser firmada y recibida por -

el Banco al menos 10 dias antes de la expiracién del Contrato, De no cumplirse lo

anterior, el Contrato se considerars expirado y ne serg mod:f/cado & menas.de que
. Se celebre un nuevo contrato enire ias Partes * :

Alentamenjts,

SN G
Marcelo E. C%brol

Sector Manater -

1 romuo w) Qs

Natal/a Angel-Cabo

Fecha: 1N Lnne K x&QQ&

intec-American Development Bank
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Cocid SESANE STEAETT LoA

5 October, 2017

Ms. Natalia Angel Cabo -

UPL: 526077 VENDOR:655016 PO: 7952859
Bogotd, Colombia

3008573139

nangel@uniandes.edu.co

Desr Wis. Natalia:

e are pleased to offer you a Short /grm Consultant appointment to the staff of the World
Bank Group for an assignment with GEN04.” Your Task Team Lead (TTL) for this assignment will
be Mr. [smael Fernando Loayza,"’{uho is responsible for determining your Terms of Reference and for
providing guidance, supervising, and confirming the completion of your work. ‘

Please note that total World Bank Group Short Term Consultant assignments may not exceed I
150 days or 1,200 hours per fiscal year. . :

We expect to need your services for about 10 d/ays;-_fmm: 9;()ct0ber 2017 to 30{€Jovembcr0§\§

2017 in Colombia. Your appointment will tcrminate: accordingly unless it is extended or a new 0¥
appointment is made. In the event the World Bank Group finds it necessary to cancel the assignment

or to shorten its duration, the World Bank Group reserves the right to adjust the terms of the
assignment as necessary. Your appointment may also be terminated if the World Bank’s office to
which you are assigned is closed. The World Bank Group has ne obligation to extend the appointment

or to offer a new appointment, even if your performance is outstanding, but it may do so if agreed to

in writing before the time of the expiration of the appointment. The World Bank will make every
effort to give you as much notice as possible of any change to your appointment,

Your appointment is subject to local recruitment and is subject to the conditions of
empioyment of the World Bank Group. During this assignment you will be considered a World Bank
Group staff member and will be subject to the Staff Rules in effect at the time you are appointed and
as {hey may be amended from time to time. Please note that the manager of the unit to which you are
assiguad for is Mrs. Valerie Hickey/

Please note that it {s your responsibility to obtain the appropriate visa or work authorizationD'E(_ 4 '
{if applicable). ©5!

The World Bank will remunerate you of Colombian Pesos $1,892,000’A§:1 of tax per day
Worked. Please provide complete payment information on your local bank account to Mrs. Margarita
Zamudio, who will be handling the administration associated with this appointment, and to whom
you may direet any questions you may have.

Carrera 7 No. 71-21 Torre A Piso 16, Bogota D.C~ Colombia
Tel =57 (1) 326 3600 Fax +57 (13326 3480

A0 ﬁmbd ee
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Please indicate your acceptance of this offer of appointment and your .understanding, of its
terms and conditions by signing and returning all pages of the letter of appointment, not’ just the
signature page to Margarita Zamudio, mzamudiorojas@worldbank.org. By signing your Letter of
Appointment, you also acknowledge that you have received, read and understand its enclosures.

Sincerely yours,

S

Issam A. Abousleiman
Country Manager - Colombia

UPI Number: 508087 _
P.O Number: 7952859 : I
Email: nangel@uniandes.edu.co

Acceptance:

I certify that, if I am not a citizen of the country of which I am underfaking the assignment, I will
obtain a valid visa and valid work authorization which allows me to be employed by the World Bank

" Group for the duration of this assignment. I will not commence this assignment until I have satisfied

ilis requirement.

-1 nereby accept my appointment to the staff of the World Bank Group, under the terms and conditions

of employment set forth in my letter of appointment and the policies and procedures of the World
Bank presently in effect and as may be amended from time to time. Irecognize that in the event of 2
conflict between this Letter of Appointment and the Staff Rules, the Staff Rules will prevail.

 certify that my employment with the World Bank Group under the terms of this letter of appointment
and the Terms of Reference does not violate any law or employment regulations or policy to which I
am subject. 1 certify that [ will advise the HR Service Center of any close relatives employed by the
World Bank Group.

I certify thatif [ am a United States national, I have so advised the World Bank Group for income tax
reporting purposes, even if [ am also a national of another country. 1 understand that as a U.S. citizen,
I am responsible for paying federal taxes, state income taxes and payroll taxes (social security and
Medicare taxes at the self-employment rate).

&\C‘z Yoo HY\C({JU GNZE

fo Py




Comparacion &

GONTRATO DE SONSULTORIA L{Gfﬁ,

ConTRaTQ N 470 140
PLAZO DE EJEGUGION DEL CONTRATO: Del 01070 al 31/12110
ConTraTISTA, NATALIA BNGEL CABO
DROVECT: FORTALECIMIENTO INSTITUCICNAL DE LA CORTE
' CQNSTI?UG%C‘E?;L EN EL;MARCQ LE m SENTENCIA
7028
Ya or: $ 36.000.000

H

Erdra log susorios, RADL HERMANDEZ RODRIGUEZ. mayor de edad y vetino de
fAogata 0.0, identificado con ta caduls de cludatian(a No.14,242.200 de Ihagud, nuian
ohra en calidad Representante Legal ce la CORPORAGIGN OPGION LEGAL,
identificads con NIT-830.062.507-9, enlidad sin &nimo. de lugio, regisirada. ante’ 8
Cémara da Comercls de Bogos, con domictio principal en ia misma ciudad, quien en
adstente =e denominars £l CONTRATANTE, por una pane y por ko ofra NATALIA
ANGEL CABC, mayor de edad, idenfificada ton I8 cedila de ciudadania No
52 670.954 de Bogotd, qulen para los eleclos det presents contrato se denomiinara LA
CONTRATISTA, acuerdan calebrar &) presents, contato de ponsultorla, el cusl se

regird por lgs sigulantss clausulas previa {a- sigulente consideracion: Que LA
CORPORACION OPCION LEGAL tratgje a favor de la poblaciin viinarglie para
contriblir al fortalacimiento del Estads Sociat te Derecha v la convivarcia pacifica. Su
lshor se fundamenta en el reeoaocimiento de la divarsidad y del respelo de ios
Derachos Hummanos v del Derecho intamacional Humsnitario y &% en esle maewh que
ae gesamoliasa ef objsto.y las actvidades del presante contralor PRIMERA, OBJETO:
Brindar apoya téenico a la Sale Especial de Seguimianto en of analisis, avalugsidn
procesamianio de los informes remiticos sobre of avenca en la superacitn dai eslado
de cosas inconstitusional y e gocs sfective.de los derachos de la poblexitn
§ssplazada SEGUNDA. VALOR Y FORMA DE FAGC: EL CONTRATANTE, pagara 8
LA, COMNTRATISTA por la prestaciin do su consullofia, la sume de TREINTA Y SEIS
LELLONES DE PESOS MG TE ($38.000.000), que soid sancelade an cingo {8) pagss
szl 4. Un primer page por SIETE MILLONED DOSCIENTOS ML FESOS MIGTE
157,200,000}, 2 la enfrega de la Valoacion, Informe de Gobierne. 2. Un pago de
SIETE MILLONES DOSCIENTOS MiL PESOS WCTE (37.200,000), 2 ta pndrega de fa
Consoligacion, iaforracidn Caordinacion Nackdn Temitorio, 3. Un pago de SIETE
MILLONES DOSCIENTOS MIL PESDS WCTE {37.200.000), a la salrege de b
valoracion y seguimignte de informecién sobra diferentss componenies. 4. Lin page
de SIETE MILLONES DOSCIENTOS MiL PESOB MIGTE (57.200.000), a'la sntiega
de la valoracion v segulmisnio de la infonmacin sobre diferenies componentes. 5 Un
page por SIETE MILLONES DOSCIENTOS MIL PESTS MICTE (37.200.000), a ta
sniroga de 18 veloracidn y seguimlenic ¢e 13 inforacién sohbre  diferentes
camponeniss. PARAGRAFO PRIMERO: Dentro- del yalor estipulado ests Inciuida 12
totalidat de oS costos qus demande LA CONTRATISTA gara el cumplimiento del
objeln contraciual, PARAGRAFO SEGUNDQ: Los pagos se fiaran al cumplimisnto de
las sbilgaciones pacladas medlants cuenta de cobro ¢ feciu aprobada por i persona
auionizads. PARAGRAFD TERCERG: SusrEnSION DEL Pago:r EL CONTRATANTE
podrd suspender 105 pegos @ LA SONTRATISTA cusndo gsta no cumpla con ias
obfigaciones oervadas del objels sontactusl, TERCERA, QQUGACXONEE BE LA
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s2 1998, w&sm CESION DEL f:ewmm'm LA mmﬂmma
mxmi o tolaimente (a ejecucion del confrato s un teivere, saivo que exista preu%a
wprardo con BL CONTRATANTE, como fampecs podns ceder los resultados oblenidos
de! presente contrato, salvo previa aulorizacidn express y esciita del CONTRATANTE.
DECIMA PRIMERA, EXCLUSION UE LA RELAGION LABORAL: Los derechos de
LA CONTRATISTA se limitardn, de acuerdo con la naturaleza: del contrato, a exigic ¢l
cumgtimierto de las obligeciones de! convato vy @i pago de los honoraries por fa
prestacién  del serviclo, ya que o existe refacion laboral slguna antre EL
CONTRATANTE v LA CONTRATIETA &l pemmi que ésta utilice en la ejecucian del
presente contrato, por lo tamo no habd lugar of pago de prestaciones sociskes; ni
ninguna  chia remunmm de carfcler faboral, ni EL CONTRATANTE asumir
‘ ninguna de las responsabilidades dervadas del d-e*‘.aarra%:; de 'lg aciidad pmfaami
aqul coniratada. DECIMA SEGUNDA, INDEPENDENCIA DE LA CONTRATISTA: LA
CONTRATISTA actuard por su propls cuenta, realizard les actividades ralacionadas
cof- €t obielo de este contralo gon indepentencia {éenica, en gl marco de las neas
generales de trabajo del Proyecto definidos en los 8mas’- concepluales v
metodoidgions. No habed horado de frabialo pera ¢ cumplimiento de las cbligaciones |
de LACONTRATISTA, qulan crganizard 2 su maners la disposicion de tempo de las
actividedes & su cargo, en &l maro de la programacion pactada y del cumplimisnio de
las obligaciones acordadas en esle contrato, DECIMA TERCERA. CLAUSULA
COMPROMISORIA; Las partes convienen que en el evenlo en qus surjan algunas
diferencias enire las mismas por raztn o con ocasitn del presents coplrato, agotada ia
elapa dé conclilacidn diredta, estas sardin rmsuelias por un Tribunal de Arbieamento
cuyo domicllio sera ls citdsd de Bogola, Tribursl conformado por un arbilre v regido
e las nermas que regulan el Ceplro de Conclliagion v Arbitraje de ta Camara de
{mirercio de Bogotd; el Decrelo 2278 de 1991, la Ley 23 de 1851 ¥ las demds nomas
v rigen o materfe, DEGCIMA CUARTA. P‘ER?EWSWAE&EHTQ Para gue esle
conliato se considere perfecio se requiers 1. La firma del mismo. 2. Acreditar ol paigo
da los apories a! sislerms general de Seguridad Sogial. 3. RUT actuglizado, DECIMA
QUINTA. DOMICILIO CONTRACTUAL: Para todos fos efectos legales, ef domicilo
conbaciual serd la ciudad de Bogold v las notificaciones serdn recibidas. en las
siguientes direcoiones, Por EL CONTRATANTE en fa Colle 43 # 27 ~ 20 Bawlo La
Soledad en la cludad de Bogotd v por LA CONTRATISTA Canrera 6 Ho 80 ~ 43 Barrio
El Retiré en la cludad de Bogold Las partes se obligen a comuiicar nor esclilo
sualquier camble de directldn, Para constancia se finns enfres sjemplares det mismo
tlenot y valor, en Bogold el 1 de julio do 2010, ANEXOS: Hacen parte irtegral del
presente gonlrato ¥ 5¢ Enexa. fa m;zia m@m&mx&z mi Gémga de ponducts,

LA @C}%‘JTRAT 8?‘3&

F s\‘m‘\fm ?‘mijd @bo

Aﬂnﬁz a&u&i&ﬁ&z .. - MATALIA ANGEL CARO.
RS ﬁ B2.620. gs«s de Bﬂguﬁé




(" T .
Umted Nations &/ Natlons'U-mes
CONTRACT FOR THE SERVICES OF A
GONSULTANT OR INDIVIDUAL CONTRACTOR

CONTRACT TYPE: HR active: Not Progen ‘Relevant (See Saction 2 of STIAIIZO13/4)

.CONTRACT NO.: 2500111423 - lstatus. Approved Revislon: 20/Jun/2017,09,29 | Depdrtment: HR QHCHR No Post
Fund: 10UNA UNGeneralFund Index No.: 10073566 Nationality: Colomblan -
Fund Centre: 14120 OHCHRDeviEconSociallssuesBranch

This Contract Is entered Into betwesn the United Natians and Natalia ANGEL CABO, herelnafter referred to as the Gontractor
N .
Address: Callle 71 A No, 0-48 Este '
Bogota,, Colombia

Email Address : NONGELGABO@GMAIL.COM ' S Tel. No.; SY200RS3}3

1 TERMS OF REFERENCE OR WORK ASSIGNMENT (See Sectlon 3 of ST/AIf2013/4; use additional pages Ifnecessary)
Pleass refer to attached TOR for detalled description of objectives, dulles and respansibliities.
Travel Detafls:  N/A. . .

(If authorlzed) : .

2  DURATION OF CONTRACT 2 Months within the perlod lndlcated below.

This Contract shall commenca on 19/Jun/2017 and shall explre on the satisfactory complation of the services described abovs, but
not later than 19/Aug/2017, unless sooner terminated under the terme of this contract, This Gonlrac( s subject to the condltions on the
following pages. .

3 CONSIDERATION - As full conslderatlon for the services performed by the Contractor under the terms of this Contract, the
Unlted Nations shall pay the Contractor, upon certification that the services have been satisfactorily performed in accordance
“with the requirements of this Contract, as follows:

o Afesof 'O Daiy O ‘Weekly _ :
. Currency: USD Total Fee: 12,800.00
Monthly 0 Lumpsum

e  Where two currencles are Involved, the rata of exchange shall be the offittal rate abplled by the United Nations on the-day the
Unlted Nations'instructs [ts bankers to effect the paymenti{s);

. The fee is payable on satlsfactary completion of contract. For payment In Instalments, certlﬁcatlen of safisfactory performance
at each phase I required.

Service ID | Description Addltlonal Desgcription T Qy Units Rate AMOUNT
3000463 Conguliant Services JO-79483 (Paymentin 3 2.0 Months '5,400.00| 12,800,00 USD
{Month) rnstalments) . ) .

4  WORKLOCATION AND HEALTH CERTIFICATION The Contractor shalt perform the work asslgnment at the following
location or locaflons: COLOMBIA. In accordance with Sections 4,9 and 4.10 of ST/AI/2013/4;

i

The Contractor has submitted a certificate of good health
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"GONTRACT FOR THE SERVICES OF A
CONSULTANT OR INDIVIDUAL CONTRACTOR

CONTRAGT TYPE: HR active: Not Progen Relevant (See Saction 2 of STIAI2013/4)

‘ By signing below and Initialling to the right, I, the Contractor, acknowledge and agree thatl CONTRAGTOR'S (\) ﬂ»

have read and accept the terms of this Contract, including the General Conditions of INITIALS:
Contract set forth on the following pages, which form an Integral part of this Contract, and

that [ have been provided with‘a copy of, hava read and undetstood, and agree to ablde by | !

the standards of conduct set forth in the Secretary-Ganeral's Bulletln, STISGE/2003/13, of 9

October 2003, concerning "Special measures for protection from sexual exploftation and

sexual abuse,"” : ’ ’

| Name: Natalia ANGEL CABO

gfc’;mﬁi?“}ilam(,\‘oﬁﬂ(ﬁp \ CQJ/}(’) ' DATE: June 19,3047

AUTHORIZING OFFICER: . ' DATE:
On behalf of the Unlted Nations: . '
(Name and Title) Samira EL GARAH, HUMAN RESOURCES ASSISTANT

sicnaTure: [P
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REPUBLICA DE COLOMBIA

CORTE CONSTITUCIONAL
COORDINACION ADMINISTRATIVA

NIT: 800093816-3

DE LA CORTE CONSTITUCIONAL
CERTIFICA:

Que la doctora NATALIA ANGEL CABO, identificada con la cédula de
ciudadania No. 52620954, laboré6 en la Corte Constitucional durante los
siguientes periodos: -

|

!

|

:

r

1

|

l

LA COORDINADORA ADMINISTRATIVA

)

7

7

|

|

l

l

r Del 8 de julio de 1996 al 8 de mayo de 2000.

‘ Del 5 de noviembre de 2008 al 23 de abril de 2009.
Que al momento de su retiro desempefiaba el cargo de Magistrada Auxiliar en
propiedad.

La presente certificacion se expide a solicitud de la interesada. Dada en Bogota
D. C., a los veinte (20) dias del mes de agosto del afio dos mil quince (2015).

IR e

Coordinadora Administrativa

Calle 12 No. 7- 65 Piso 5 Conmutador 3506200 www.corteconstitucional.gov.co
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i Universidad de

1{0s Andes

LA DIRECCION DE GESTION HUMANA Y DESARROLLO ORGANIZACIONAL
DE LA UNIVERSIDAD DE LOS ANDES

CERTIFICA QUE

La profesora NATALIA ANGEL CABQ, identificada con Cédula de Ciudadania No. 52.620.954
expedida en Bogota, ha estado vinculada a esta institucion mediante la suscripcion de

diferentes contratos de frabajo, asi:

'i PERIOCDO

[ CARGO DESEMPENADO

de agosto de 1998

Del 1 de septiembre de 1997 al 31 '

Profesora, en la Facultad de Derecho

- Del 10 de agosto de 1999 al 9 de
diciembre de 1999

Profesora de la catedra Dereche Constitucional,
en ia Facultad de Derecho

Del 18 de enero de 2000 al 17 de

Profesora de la cétedra Derecho Constitucional,

mayo de 2000 en la Facultad de Derecho

Del 6 de agosto de 2002 al 5 de | Profesora de la catedra Derecho Constitucional,
diciembre de 2002 en la Facuitad de Berecho

Del 14 de enero de 2003 al 13 de | Profesora de la catedra Derecho Constitucional,
mayo de 2003 en la Facuitad de Derecho

| Del 5 de agosto de 2003 al 4 de | Profesora de la catedra Derecho Constitucional,

_diciembre de 2003 en la Facultad de-Derecho

Del 14 de enero de 2004 al 13 de | Profesora de la catedra Derecho Constitucional,
mayo de 2004 en la Facultad de Derecho

Del 15 de febrero de 2005 al 17 de | Profesora de la catedra Derecho Constitucional,
mayo de 2005 en fa Facultad de Derecho

¢y 1 Del 25 de julio de 2005 al 14 de
~ 1 Agosto de 2011

E! tltimo carge desemperfiado fue el de Profesor
Asistente en Facultad de Derecho

A pariir del 27 de julio de 2015

Actualmente desempefia el cargo de Profesor
Asistente en Facultad de Derecho.

Durante su vingulacion se le han cancelado bonificaciones por los siguientes conceptos:

1 PERIODO ;

_ CONCEPTO ‘
Del 12 de febrero de 2005 al 15 de | Dictar 12 horas del curso Derecho Constitucional
marzo de 2005 Comparado

| EI 19 de septiembre de 2005 i

Jurado preparatorio examen ciclo oral

Del 27 de febrero de 2006 al 27 de
marzo de 2006

Dictar 12 horas de -con’fecencia‘ tema: Derecho
Constitucionat -~ =~ = . -

| El 8 de abril de 2007 | Jurado de 12 examenes de crclo

| E118 de septiembre de 2007 |

Jurado de 11 examenes de ciclo

Del 1 de noviembre de 2008 al 31 de
julio de 2009

Coordinacion del proyecto mvestlgacxon del manual de
pedagogia en derechos de las personas con
discapacidad y pariicipacion en taller de capacitacion
{convenio con la Fundacion Saldarriaga Concha}

Del 26 de marzo de 2009 al 2 de abril

Dictar conferencias de la clase teorias de la

de 2009 responsabilidad, médulo responsabilidad empresarial
Del 15 de mayo de 2009 al 31 de | Jurado evaluador (tribunal) de 16 de examenes de .
mayo de 2009 fFacultad parte oral

Direccién de Gestién Humana y Desarrollo Organizaclonal - Rectoria
Calle 19 No 1-11, Edificio Monjas Bogola - Co!ombna “Tels.” [571] 3304949/99-Ext.. 3884 Linea directa: [571] 3324374

Fax: {571) 3324384 - hitp;//ghdo. unlandes edu.co



Del 1 de julio de 2009 al 31 de Agosto
de 2009

Asesoria, recopilar informacién y elaborar un escrito

entre.30 y 40 paginas sobre la globatizacion del derecho,

"para ser publicado en un libro al final del proyecto

Hlamado: “ Portal es DER" de la GTZ

Del 8 de octubre de 2009 al 29 de
octubre de 2009

Dictar conferencias sobre Derecho Constitucional
avanzado del modulo Derecho  Constitucional
Comparado

Det 1 de septiembré de 2009 ai 31 de
octubre de 2008

Asesoria, recopilar informacién y elaborar un escrito

entre 30 y 40 paginas sobre la globalizacién del derecho,
para ser publicado en un libro al final del proyecto
llamado: “ Portal es DER" de la GTZ

Del 2 de agosto de 2010 al 30 de
noviembre de 2010

Investigacién, direccién, recopilacion vy analisis del
proyscto de normatividad vy jurisprudencia sobre

capacidad legal de las personas con .discapacidad
psicosocial y cognitiva

Del 14 de febrero de 2011 al 30 de | Investigacion, elaboracion del componente transversal
marzo de 2011 del documento amicus curiae para la Corte
Constitucional mediante presentacion dedos
subproductos: subproducto 1: documento de focalizacion.
Subproducto 2: Documento de pattida.

‘I Del 1 de junio de 2011 al 15 de julio | Investigacidn, direccion de la esfrategia de acceso a la
de 2011 justicia y proteccion de dereche de las personas con
discapacidad y las personas mayores desarrollada por
medio. del convenio de cooperacion 0267 celebrado entre
la Universidad de los Andes y la Fundacién Saldarriaga

Concha
Del 1 de mayo de 2011 al 31 de mayo | Investigacién, direccion de la estrategia de accese a la
de 2011 justicia y proteccion de derecho de las personas con

discapacidad y las personas mayores desarrollada por
medio del convenic de cooperacion 0267 celebrado entre
la Universidad de los Andes y la Fundacion Saldarriaga

Concha
Del 1 de abril de 2011 al 31 demayo ! Investigacién, elaboracidn de! componente transversal
de 2011 del documento amicus curiae para la Corie

Constitucional mediante la entrega de informes de
avances comrespondientes al subproducto2, de acuerdo
com'ios términos de referencia (TORS)

La profesora Natalia Angel Cabo dirigi¢ el Programa de Accidn por La fgualdad y la Inclusion

Social de la Facultad de Derecho de la Universidad de los Andes, desde ef 15 de enero de
2007 hasta el 31 de julio de 2011. Este programa tiene como mision ofrecer conocimiento,
experiencia y capacidades de accion para avanzar los derechos de las personas con
discapacidad y fa implementacion de la Convencién de Naciones Unidas sobre los Derechos de
fas Personas con Discapacidad (CDPCD).

Esta certificacidon se expide a solicitud de la ihteresada, a los tres (3) dias del mes de
septiembre de! aﬁo dos mil quince (2015).

-
SANDRA LILANACALBERON PRIETO :
Jefe Bietiestar'y Kdfiinistacion delifglonto Humano

Mireya R,

Direccién de Gestidn Humana y Desarrollo Organizacional - Rectoria
Calle 19 No 1-11, Etificio Monjas Bogota ~ Colombia. Tels.: {571] 3394949/99 Ext.: 3884 Linea directa; [571] 3324374
Fax; {571) 3324384 - hiip:fahdo.uniandes.eu.co -
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CQ Camara

— o de Comercio
»\ ¥ de Bogota
NIT. 860.007.322-9

Bogot4, 20 de agosto de 2015

EL JEFE DE CULTURA ORGANIZACIONAL

CERTIFICA:

Que la doctora NATALIA ANGEL CABO, identificada con la cédula de ciudadania No.
52620954 de Usaquen, labord en esta Entidad con contrato de trabajo a término
indefinido desde el 27 de octubre de 2003 hasta el 13 de julio de 2005, el cargo que
desempefiaba al momento de su retiro era el de ASESOR JURIDICO .de
VICEPRESIDENCIA JU RIDICA.

ide con destino a quien pueda interesar.
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Chapter 7
Human Rights Legal Clinics in Latin America: Tackling the Implementation of

Disability Rights
Natalia Angel-Cabo<1>

<A>Introduction

Latin American countries were among the first in the world to ratify the Convention on
the Rights of Persons with Disabilities (CRPD) (United Nations, Enable, n.d). Most have
also ratified other international human rights instruments, such as the Inter-American
Convention on the Elimination of All Forms of Discrimination against Persons with
Disabilities, the American Convention on Human Rights, and the International Covenant
on Economic, Social and Cultural Rights. National constitutions have provisions ordering
local compliance with international commitments, and establishing particular obligations
to States Parties to secure civil, political, and socio-economic rights for all citizens,
including people with disabilities. However, these legal outcomes stand in stark contrast
to the distressing realities faced by persons with disabilities in the region. Latin America
is known to have high levels of socio-economic inéquality, poverty, violence, and social
exclusion (United Nations Development Program [UNDP] 2010), problems that are

compounded significantly for persons with disabilities. According to the World Bank,



Latin America has approximately 50 million people living with disabilities. Of these,
82% live in poverty, 90% are unemployed or outside the mainstream workforce. Most
lack access to health services and adequate housing, and less than 30% have access to
education (World Bank, n.d). How can this difficult reality be changed?

Although by itself, the use of law is limited in its ability to produce significant
social change, human rights monitoring and advocacy can play a valuable role in
buttressing effective state implémentation of international agreements and in empowering
persons with a disability to mobilize and claim their rights (United Nations, 2010). To be
successful, these monitoring and advocacy processes need the active involvement of
persons with disabilities and the organizations that represent them. Indeed, the challenges
facing persons with disabilities are so vast that the disability movement can also benefit
from the contributions of additional actors from different sectors and backgrounds.
Partnership is a key component of effective human rights work (United Nations, 2010,
pp- 34-35).

The aim of this chapter is to illustrate ways' in which Human Rights Legal Clinics
(HRLCs) in Latin America can aid the disability movement in their efforts to ensure that
the commitments set forth in international agreements and national constitutions will
improve the quality of life of persons with disabilities. I will provide concrete examples
of disability rights work advanced by HRLCs in Colombia, Chile and Argentina, paying
particular attention to their monitoring and advocacy strategies. Although legal clinical
work on disability rights in Latin America is still in its infancy and the effects of its
efforts still modest, there is potential for increased involvement, esbecially after the

ratification of the CRPD. By working with persons with disabilities and with disability



organizations, HRLCs in Latin America can play a useful role in helping to identify
human rights violations, in pushing for suitable legislative reforms and enforcement, in
litigating in national and regional courts, and in supporting disability activists in

advocating for their own rights.

<A>Human Right Law Clinics and their Development in the Latin American Context
There is no single definition of legal clinics, but they are generally understood as
educational settings through which law schools introduce students to the practice of law
while simultaneously making a contribution to society. Legal clinical work originated in
the 1920s with collaborative work among law students ar_1d official legal aid programs
(Geraghty, 2006, p.232). At that time, Jerome Frank pioneered the idea of refashioning
legal education by incorporating certain aspects of European medical education into legal
training (Frank, 1933). European medical schools provided theoretical preparation during
the first years, later exposing students to a real practice with real patients under the
tutelage of a trained teacher. Frank’s vision, however, was ahead of his time. Few legal
clinics were established in the following decades. In fact, legal clinics properly developed
~in North America during the 1960s, initially as settings through which to deliver
affordable legal services to the poor. The early clinical programs brought poverty law
attorneys into legal education, “and they began to find their way into the structure of law
schools” (Trubek, 1994, p. 385). Since then, funding by governments and foundations,
accompanied by changes in law schools’ accreditation criteria, have resulted in the
exponential growth of legél clinics in North America and worldwide (Wilson, 2004).

Not all legal clinics operate in the same way or have the same goals. Most law



school clinics in North America (and elsewhere) provide individual legal services in
various areas of the law, including civil and administrative practice, criminal defense and
advocacy, negotiation and mediation (Carrillo, 2OQ3, p.7). Thése are important areas of
practice, but HRLCs have a different focus, which emerged later in the clinical education
paradigm. A HRLC “predominantly relies on international human rights law and
advocacy to teach students lawyering skills and values” (Carrillo, 2003, p.3). It engages
in human rights work through taking on cases that can bring structural changes to society.
HRLCs usually incorporate both classroom study and hands-on participation in human
rights projects and causes. Students collaborate with civil society organizations to support
human rights claims in domestic and international fora, investigate and document human
rights violations, develop and participate in advocacy initiatives before international,
regional, and national human rights bodies, and éngage with global and local human
rights campaigns (Adapted from University of Texas, School of Law, Human Rights
Clinic, n.d). As a result, HRLCs use many different advocacy strategies, legal and non-
legal, to achieve their goals. These strategies include litigation, human rights monitoring,
fact-finding, reporting, drafting policy and legislation, organization and lobbying, and
working with the media. Involvement in this variety of activities helps students to engage
critically and practically and to develop different skills while at the same time generating
public awareness of social i_njustices.

The first HRLCs in Latin America were ‘established in the 1990s when the most
prestigious universities in the region started to adapt the human rights clinical model to
the law curriculum (Carrillo & Espejo Yaksic, 2011, Wilson, 2004).<2> The fall of

dictatorships and the expansion of the democratic project throughout the region provided



universities with an opportunity to think of new ways to transform legal education while
simultaneously contributing to society. Most of the first HRLCs were founded by law
professors who had studied in the United States and who brought their legal clinical
experience back to their home countries (Carrillo & Espejo Yaksic, 2011). Despite these
North American origins, as Carrillo and Espejo Yéksic (2011) rightly emphasize, HRLCs
in Latin America have a “distinctly local flavor and focus(p. 85), which helps to explain
the types of cases they seek to advance.

Unlike their North American counterparts, Latin American HRLCs do most of
their work locally due, of course, to the unfortunate abundance of acute human rights
violations found in the region (Carrillo & Espejo Yaksic, 2011, p. 104). By working
locally, HRLCs can achieve long-term and fluid relationships with the groups they
represent. Latin American HRLCs “view human rights law issues first and foremost as
those affecting their communities and their country. And they do something about it by
thinking globally but acting locally” (Carrillo & Espejo Yaksic, 2011, p. 104). For
example, the Inter-American Court of Justice is an important setting for some of the
region’s HRLCs. Latin American legal clinics value networking with both regional
counterparts and international legal clinics. Additionally, HLRCs value collaboraﬁve
work. In fact, the formation of the first Latin American HRLCs was accompanied by the
foundation of the Red Lationamericana de Clinicas Juridicas (Latin American Network
of Legal Clinics)<3> — a model for a new network of Law schools working on disability
rights.

Another characteristic specific to Latin American HRLCs is their emphasis on

litigation (Carrillo & Espejo Yaksic, 2011). New constitutions in Latin American



countries established a variety of mechanisms for the judicial protection of rights. Latin
Americans began to see the courts as a forum in which they could p;)se new demands to
redress social inequalities (Angel-Cabo & Lovera Parmo 2014). Consequently, it is not
uncommon for Latin American HRLCs to choose litigation over other strategies to
enforce the protection not only of civil and political rights, but also of social and
economic rights, such as the right to health, food and access to education<4> (Carrillo &
Espejo Yaksic, 2001; Angel Cabo & Lovera Parmo 2014). Thié point is particularly
relevant to the project of the advancement of rights for persons with disabilities, because
the positive intervention of the state is often a precondition for the exercise of
fundamental liberties. Observers from outside fhe region are sometimes puzzled by the
extent of the activism of Latin American courts in the adjudication of socio-economic
rights. HRLCs take advantage of the willingness of courts to enforce social and economic
rights advocating for health, education, and housing for disenfranchised individuals and
groups.

Many studies have focused on the work of the HRLCs in Latin America (cf:
Carrillo & Espejo Yaksic, 2011; Gonzalez & Viveros, 1999; Kestenbaum, Hoyos-
Ceballos & Aguilar Talvadkar, 2011). However, few have explored how they can
contribute to the advancement of rights for persons with disabilities. The following
concrete examples illustrate some ways in which HRLCs can serve as key allies for
disability activists in Latin America, raising public awareness of some of the most
pressing concerns for persons with disabilities, and simultaneously advocating for

improved governmental response to address these issues.
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<A>Latin American Human Right Law Clinics: Advancing Disability Rights in
Colombia, Chile, and Argentina

Colombia, Chile and Argentina are the countries in which the majority of legal clinical
work on disability rights has taken place in Latin America. Although disability law is not
a consolidated and permanent area of practice for most HRLCs in the region, the
disability law cases I present exemplify some of the best practices of legal clinical work
in the area. These examples are by no means exhaustive,<5> but they help to clarify the
types of cases that HRLCs have advanced, the strategies they have used, and their
contributions to the disability movement. Among other contributions, legal clinical work
has helped to (1) promote public knowledge of disability rights, (2) empower disability
activists and organizations to advocate for themselves, (3) advance successful strategic

litigations and (4) monitor complex human rights violations.

<B>Promoting Disability Rights Knowledge

Activists and disability rights organizations trying to advance human rights in Latin
American countries continually face the reality that many people with disabilities in this
region do not see themselves as having rights. There is an entrenched view in the region
that persons with disability should be the subject of charity and (over)protection, rather
than rights-bearing individuals. It is not uncommon to hear false statements that perséns
with disabilities are not entitled, for example, to access health care or education. Even
individuals who are aware of their rights may not know how to gain access to the
available legal mechanisms through which they could defend themselves.

HRLCs can help promote public knowledge about n'ghts (including different ways



to access justice). The academic expertise of HRLCs and their knowledge about national
and international law can help in this enterprise. The clinics have considerable experience
using various mechanisms to aid rights education. For example, they periodically
organize workshops, seminars, and academic events to disseminate knowledge about
national and international human rights instruments, such as the CRPD. They are also
now using technology to reach a broader audience: educational events are available
through video-conferencing, live streaming, or via YouTube and other Internet sites (see,
for example: RedCRPD, 2011; Fundacién Saldarriaga Concha & PAIIS, 2011a; PAIIS,
2008).

Some HRLCs are also aware of the need to engage in more direct dialogue with
persons with disabilities and disai)ility rights organizations. One example is a
collaborative project currently underway in Colombia, financed by Fundacion Saldarriga
Concha (Saldarriaga Concha Foundation), and coordinated by Programa de Accion por
la Igualdad e Inclusion Social (PAIIS), Universidad de los Andes [Action Program for
Equality and Social Inclusion — PAIIS, Los Andes University].<6> The project, Legal
Action: Equality and Rights for Everyone, seeks to promote awareness of human rights
for persons with disabilities, to ensure access to justice, and to help expand capacity-
building and partnerships between disability rights organizations and universities at the
local level (Fundaciéon Saldarriaga Concha & PAIIS, 2011b). The project began by
forging alliances with universities outside the country’s capital, which, in turn, work with
disability rights orgﬁnizations in fheir own local municipalities. PAIIS gives initial
training on human rights and national and international legislation, and offers

recommendations to help these organizations to provide adequate individual legal



services to people with disabilities. Next, each municipal disability rights organization, in
partnership with its local university, organizes what is termed a Street Law event, where
people with disabilities and their families can receive individual legal services, and attend
workshops and seminars about human rights and access to justice. Generally, these Streer
Law events are held in accessible public locagions such as parks or community centers.
The project is still ongoing; in the final stage, the goal is to gather comprehensive
information to identify structural problems and institutional barriers that prevent persons
with disabilities from exercising their rights. Next steps will include advancing legal and
extra-legal strategies to overcome these structural barriers. (Fundacion Saldarriaga
Concha & PAIIS, 2011c). To date, the project has helped raise public awareness about
the rights of persons with disabilities, has facilitated access to justice for such persons in
various regions of Colombia, and has led to the formation of strong alliances between

universities and social justice organizations that will enable further work in this area.

<B>Helping to Build Coalitions and Mobilize Around Rights

Latin America has many disability rights orgénizations, but most are devoted entirely to
day-to-day concerns and lack the time to work with other disability rights organizations
or to be involved in gctivities related to the promotion and monitoring of human rights for
all persons with disabilities. Without dismissing the importance of disability rights
drganizations and their pressing concerns, a key finding from the CRPD was the
advantage of disability rights organizations working together toward a common goal.
Unity leads to strength, and changing the challenging realities faced by persons with

disabilities in Latin America requires creative forces to join together. HRLCs can help by



coordinating collaborative efforts. The next two examples illustrate how this can be done.

Continuing the work begun in Colombia, PAIIS-Universidad de los Andes played
a key role in the state’s ratification of the CRPD. This legal clinic coordinated more than
200 disabilities rights organizations and publicly requested that the government conclu&e
its ratification without further delay (i’etition to Ratify the CRPD, 2010). The process
helped give voice to disability rights organizations and raised public awareness about the
CRPD, while simultaneously disseminating knowlg:dge and helping disability rights
organizations to better understand the implications of this international instrument. For
example, the clinic combined its advocacy work with several academic seminars (PAIIS
2008, 2009) about what the CRPD means and the importance of its ratification by the
Colombian government. It also used more unconventional methods to push for the State’s
ratification, advertising the symbolic relevance of Colombia becoming the 100th country
worldwide to ratify the CRPD (which actually did come to pass).

In Argentina, the Centro de Estudios Legales y Sociales (CELS — Center for
Social and Legal Studies)<7> is among the members of a coalition that seeks to promote
the .right to vote among “users of mental health services” (CELS, 2011a). Other coalition
members include several disabilities rights organizations and government agencies. The
CELS provides legal expeﬁise based on its ongoing work promoting the rights of persons
. with psychosocial disabilities and coordinates several of the project’s activities. The
campaign is working toward a national plan to ensure the right to political participation
among persons who, for various reasons, cannot easily leave public hospitals, private
clinics, criminal psychiatric units, therapeutic communities, or other institutions (CELS

2012). In the first phase of the project, mental health care institutions agreed to identify



individuals who met the requirements to vote and agreed to provide reasonable
accommodations to support their right to vote for persons with psychosocial disabilities.
Additionally, the participant institutions provided training to mental health care workers
and internees about political rights, emphasizing the State’s obligation under international
law, to allow users of mental health care services to exercise their right to vote (CELS,
2012, pp. 368-369). While this initial attempt did not result in many internees actually
being able to vote (slightly more than 100), CELS argued that the project brought several
positive outcomes: it brought to the attention of public officials the urgency of restoring
the legal documents of several internees and of revising judicial declarations of
interdiction impeding the right to vote to a high number of persons with disabilities. It
also helped to initiate a necessary debate about the State’s obligation to provide support
measures to guarantee political rights for persons with psychosocial disabilities (CELS

2012, pp.368-369).

<B>Advancing Successful Strategic Litigations

Litigation strategies are central to HRLCs in Latin America. In this region, courts tend to
be more receptive to concerns about human rights issues than are either the executive or
legislative branches of government (Cepeda-Espinosa 2004, Landau 2010, Restrepo-
Saldarriaga 2011, Carrillo & Espejo Yaksic, 2011). Legal clinics focus on what is known
as ‘strategic litigation,” a method that seeks significant changes in law, legal practice, and
public awareness through the litigation of carefully selected cases. As the examples -
below will illustrate, strategic litigation is not always initiated for the sole purpose of

winning the case. Other goals include making audible the voices of persons with
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disabilities, raising public awareness about disability rights, and pushing the court to
align its jurisprudence with a human rights model of disability.

In Chile, the Clinica de Interés Publico y Derechos Humanos (Public Interest
Law and Human Rights Clinic) at Diego Portales University (DPU Clinic)<8> advanced
an important strategic litigation to ensure access to informatioﬁ for people with hearing
disabilities. The plaintiffs, three deaf women, argued that various TV stations had
infringed on their right to be informed by failing to comply with a regulation that
required them to adopt adequate accessibility mechanisms. Although the case was
ultimately unsuccessful, the fact that it was designed as a strategic litigation, and received
considerable attention in the media, influenced the end result (D. Lovera, personal
communication, May 12, 2012). While not compelled by the courts to offer accessible
programming, in the end the TV stations opted to do so voluntarily, putting into place
mechanisms to make their news programming accessible to persons with hearing
disabilities.<9>

In a second case about accessibility in Chile, the same legal clinic designed a
strategic litigation against a major airline. The airline had refused to allow a blind woman
to board a plane, arguing that blind passengers can only travel if accompanied by another
person or by a guide dog. A so-called accion de proteccién (protection action) was filed
in response to this act of discrimination. The court refused to hear the case, claiming that
it was a matter between private actors. The legal clinic brought the case to the attention of
the Inter-American Commission on Human Rights, alleging that the state had neglected
to protect persons with disabilities against unfair discrifnination. Ultimately, faced with

the possibility of being held responsible internationally, the Chilean government agreed



to enact a comprehensive regulation guaranteeing access to air travel for persons with
disabilities (D. Lovera, personal communication, May 12, 2012).

Legal clinics in Argentina also provide examples about successful disability rights
litigation. The Public Interest Law Clinic at Universidad de Palermo Law School<10> in
collaboration with the Rights Network of Persons with Disabilities (REDI) filed an
accion de amparo (amparo injunction) against a waste and recycling public service
concessionaire for failing to comply with a provision of the Buenos Aires Constitution,
that requires that 5% of a public service company’s Workforce be composed of persons
with disabilities (Caso Cupos, 2009). The lawsuit argued that the company failed to
comply with the constitutional quota, and therefore infringed upon the right to work, the
right to autonomy, access to equality of opportunity, and the right to non-discrimination
for persons with disabilities. The case was successful and the court ordered a 60-day
period for the government and the public concessionary to develop a plan to hire people
with disabilities in this public sector company.

In 2008, PAIIS-Universidad de los Andes, in conjunction with the Masters
Program on Disability Studies at Universidad Nacional de Colombia and the Norwegian
Refugee Council (NRC), promoted a public hearing before the Colombian Constitutional
Court to address the systematic violation of rights of people with disabilities in situations
of internal forced disi)lacement. At the time, very little information about the intersection
of disability and forced displacement was available, so one of the purposes of addressing
the court was to introduce this pressing. issue to the consciousness of public institutions
and NGOs. The organizers decided to provide the court with concrete examples. During

several months, they documented cases to show how forced displacement affects persons



with disabilities. As part of the preparation for the public hearing, the coalition helped
several persons with disabilities who had been subjected to forced displacement to speak
in front of the Constitutional Court (for a description of this process, see: Angel Cabo,
Castro, Correa & Mériau, 2014). The outcome was the first comprehensive constitutional
decision in the world about disability rights and forced displacement. In Auto 06/2009,
the Colombian Constitutional Court ordered the state to adopt various proactive measures
to meet its international and constitutional obligations, including the creation of a specific
governmental program aimed at protecting and assisting persons with disabilities in
situations of internal forced displacement.

The same Colombian clinic filed an accidn publica de inconstitucionalidad
(constitutional public action) against the City of Bogota for failing to comply with its
obligation to have an accessible public transportation system. Although this case has not
yet been decided, it is an important example because it has already helped to strengthen
the mobilizing capacity of disability rights organizations. The clinic worked with a
Colombian network of disability »rights organizations to document the day-to-day
experiences of persons with disabilities in their attempts to access a public bus. As part of
the strategy, several people with disabilities wrote amicus briefs; although these briefs
usually deal with legal or technical matters, the clinic wanted the voices of persons with
disabilities to be heard, even if the writers were not familiar with legal technicalities.
They correctly believed that one person’s expression of her or his day-to-day experiences

is sometimes a more powerful argument than a technical or legal contention.

<B>Documenting Human Rights Violations



HRLCs also use various non-litigation mechanisms, especially by producing human
rights reports to push for state compliance with 'national gnd international human rights
standards.

The Diego Portales’ Center on Human Rights publishes the Annual Report on
Human Rights, which frequently includes a chapter on persons with disabilities in .Chile.
Among other topics, the Annual Report has documented the obstacles to implementing
the main disability act in Chile (Ley de Integracion Social), and the barriers faced by
persons with disabilities as they try to exercise their right to vote (Centro de Derechos
Humanos, Universidad Diego Portales [CDﬁ-UDP], 2010) and to access education and
labor opportunities (CDH-UDP, 2010). Women with disabilities have also been a major
focus of attention (CDH-UDP, 2007). The inclusion of disability concerns in this
respected annual Human Rights report not only exposes the chalienges faced by people
with disabilities in Chile, it also reminds the public that these are, above all, human rights
issues. |

In Argentina, the CELS ’.Human Rights Reports are also extremely influential. In
2008, CELS along with Mental Disabilities Rights International (MDRI) published an
extensive document illustrating the serious violations of human rights of persons detained
in psychiatric institutions in the country (MDRI & CELS, 2007). The report documented
cases of violent death among people with disabilities in these institutions, which had not
been properly investigated by the state. The report also denounced situations of extreme
isolation, sexual and physical abuse, and unsanitary conditions facing people with
disabilities in psychiatric institutions. An important aspect of the report was its analysis

of the existing legislation: it concluded that the legislation allowed for the arbitrary



deprivation of fundamental rights of mental health service users who were, in fact, able to
live in the community.

This report illustrated to the public the necessity of urgent reforms of mental
health laws. The Argentinean Congress responded by enacting the 2011 National Law ‘on
Mental Health (Ley Nacional de Salud Mental) after an interesting dialogue among
legislators, governmental officials, NGOs and, most importantly, people with
psychosocial disabilities. The CELS helped disability rights organizations to navigate the
legislative debates, giving input and remfnding the government about its obligations
under international treaties such as the CRPD and the UN Convention against Torture
(CELS 2011). Currently, CELS is closely following the regulation and implementation of
- the National Mental Health Law, and it submitted a proposal to regulate the new law in
collaboration with 12 other organizations, including some disabilities rights
organizations. Through its annual report, CELS has also condemned the unwillingness of
government officials to guarantee full participation of persons with disabilities in the
process of regulating the Mental Health Law. CELS is currently developing monitoring

strategies to measure progress in the law’s implementation (p. 364).

<B>Network Strategies to Advance Regional Knowledge about Disability

In addition to the work being done by individual HRLCs, another important project is
taking place in the region: the Ibero-American Network of Experts on the United Nations
Convention on the Rights of Persons with Disabilities (RedCRPD) which is coordinated
by the Center for Research and Humaﬁ Rights Education “Alicia Moreau” - National

University of Mar del Plata, Argentina. The RedCRPD mission is to “facilitate
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interaction, cooperation and exchange of knowledge and good practices between groups
of experts from different regions with the aim of achieving national recognition and
compliance of the rights enshrined in the CRPD.”.(RedCRPD, paragraph 1.)

This network is currently working on two importént projects. The first is the
study, implementation and monitoring in domestic legal systems (of Ibero-American
States) of Article 12 of the CRPD about the right to exercise legal capacity (RedCRPD,
n.d.). In the first stage of this project, the network developed a common understanding
among its members about the reach of the CRPD’s Article 12, identified existing laws on
legal capacity in each country, and produced various proposals and recommendations for
legal capacity reform.<11> In the second stage, currently underway, the network is
working with disability rights organizations to develop strategies for implementing these
proposals, such as presenting legislative reforms or advancing strategic litigations.

The second project of the RedCRPD is still in its early stages, but it is relevant
here because it concerns the establishment of a network of Latin American legal clinics
working on disability rights. The network has seveyal objectives. First, members will
support each other when advancing rights for persons with disabilities in their home
countries (e.g., filing amicus briefs). Second, members will act as consulting partners for
other universities trying to advance legal clinical disability rights work. Third, members
will promote the creation of disability rights legal clinics throughout the region (Red
CRPD-Clinicas, 2011).

4 Most importantly, the network seeks to bring human rights cases involving
persons with disabilities to the attention of the Inter-American Court of Human Rights.

Although in its early stages, this project clearly illustrates how legal clinical work on



disability rights can have an effect at the national and regional levels. Active interaction
.of disability organizations with régional courts is just starting. With a few exceptions,
such as the recently decided Furlan case (Furlan and Family v. Argentina, 2012), the
Inter-American Court has not handled many cases involving persons with disabilities.
This project will be a good opportunity to bring more cases and concerns to the attention

of the regional human rights tribunal.

<A>Conclusion

This chapter has summarized many of the activities advanced by HRLCs in Latin
America with respect to disability rights. Issues dealt with by HRLCs in the region
include access to employment, services and education for persons with disabilities; the
recurrent violation of rights of pérsons in mental health institutions; the challenges faced
by persons with disability to exercise legal capacity; and the intersection between
disability and forced displacement. The clinics, in partnership with persons with
disabilities and disability rights organizations, have strongly denounced human rights
violations. They have also raised social awareness and have forced the State to take
action to guarantee disability rights. Some of the many resources used by the legal clinics
include individual and systemic monitoring of human rights violations, strategic
litigation, public hearings, and human rights reports. Together with media coverage, these
collaborative projects have aided in the enforcement of national and international Igws,
while simultaneously exposing the challenges faced by persons with disabilities in the
region.

The human rights cases and projects described in this chapter took their course



over long periods of time. This allowed HRLCs and their partners to design appropriate
legal strategies while providing forums for people with disabilities to identify and claim
their rights. Many people with disabilities in Latin America are not familiar with the
concept of rights and international human rights treatises. The HRLCs took the time to
clarify human rights concepts, and to build each case along with persons with disabilities
and disability support organizations. This process has allbwed the clinics to develop a
good understanding of several complex issues surrounding disability. The examples
presented here illustrate a common learning process that can be used as a model for
developing future actions. For example, in addition to contributing to a particular case,
HRLCs are working to train law students to become ethical and responsible advocates.
Many students at the clinics will become future advocates of the disability movement’s
cause.

Compared with the magnitude of the challenges facing people with disabilities in
Latin America, the contributions of HRLCs are modest. Still, their activities are
important and more legal clinical work on disability rights is expected in the near future.
In particular, the ratification of the CRPD is generating considerable interest. A good
example is the creation of a network of HRLCs aiming to inform the Inter-American
Commission about violations of the human rights of persons with disabilities and to
monitor closely th; implementation of the CRPD. This is a step forward as, to date,
human right tribunals in the region have heard few cases of this nature. As noted by
Steiner and Alston (2000) (as cited in Carrillo 2003, p.538), network activities are
important elements for the proper interaction, interpretation, and internalization of

international commitments, which will ultimately help to ensure state compliance.
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The clinical work described above also focuses on the implementation of the
CRPD and other related international instruments. This helps to unite efforts around the
new paradigm. One difficulty that often appears as disability support organizations,
public officials, and individuals focus on disability is the lack of unity and clear focus
about how best to promote disability rights. International agreements have the power to
create a common language and to direct action toward shared objectives. HRLCs
facilitate work around the implementation of the CRPD and other international
instruments by coordinating various actors with differing goals, and ensuring appropriate
state interpretation of relevant international agreements.

One characteristic of the clinical work I have described is the combination of
strategies to achieve multiple goals. Monitoring and advocacy activities are designed and
advanced with several goals in mind. For example, the process of documenting human
rights violations or to litigating is usually accompanied by activities that empower
disability organizations, provide human rights training and raise public awareness of
disability rights. In these projects, the clinics and their partners have understood that they

need to be flexible and creative to respond to the multiple challenges of a case at hand.

The HRLCs have shown “potential for reflection, innovation and interdisciplinary work,”

(Kestenbaum et al., 2011, p. 9) and have proven to be strategic when advancing human
rights cases. Even when they lose a case, their careful strategy often brings about positive
outcomes — to the groups they represent and to students at the clinics.

To a great extent, the success of these projects rely on the process of partnership
between persons with disabilities and the HRLCs. Partnership is an important step for

those engaged in human rights monitoring and advocacy strategies (United Nations,



2010, pp. 34-35). Persons with disabilities and the organizatioﬁs that represent them bring
the most important asset: experience. Persons with disabilities are the experts on their
own situation and hence, their participation is essential to successfully address issues of
discrimination, prejudice and ignorance, and to help confront the recurrent stereotypical
portrayals of their situation (United Nations, Enable, n.d.). Some of the lawyers involved
in the legal clinical work are themselves persons with disabilities, and their perspectives
and experiences also heip to remind law students that their legal work cannot disregard
the lived realities and the stories of injustice faced by maﬁy persons with disabilities in
the region.

HRLCs’ involvement benefits the outcome of the cases in several ways. Most
human rights work is framed in statutes, laws, or other legal instruments, so legal
knowledge is an asset. HRLCs can help persons with disabilities and disability support
organizations to understand legai instruments, statutory laws, and the legal implications
concerning human rights. They can “provide technical assistance, national and
international legal expertise and access to resources” (Kestenbaum et al., 2011, p. 485).
Constitutiéns in Latin America offer several mechanisms for citizens to challenge
legislation and the government actions on constitutional grounds. Although several of
these are public actions, with few standing requirernents,- they still involve the legal
formalities of addressing a court. Again, HRL.Cs can serve as facilitators for persons with
disabilities in this process.

Additionally, the particular nature of HRLCs allows them to engage with
considerable liberty in the advancement of human rights strategies. Overall, HRLCs

enable a distinctive combination of pedagogy and practice that can contribute to the



empowerment of disability support organizations and of the disability rights movement at
large. Law students have time to reflect and to innovate on topics without having the
routine constraints of the day-to-day tasks and even compromises that NGOs sometimes
face (Carrillo, 2003, p.572). Their critical reflections and the time they can devote to
thinking about their cases allow them to refine their strategies and practices, to consider
different approaches, and to incorporate what was learned from other cases iﬁto new
initiatives (Carrillo, 2003, p. 571). The fact that these legal clinics are located in a
university setting is also helpful for encouraging interdisciplinary approaches, as support
can come from professors from various faculties.

Human rights clinical work, however, does not come without challenges. For
example, clinics might have the tendency to over-legalize human rights, delegitimizing
other forms of grassroots advocacy (Kestenbaum et al., 2011, p.472). As illustrated by the
discussed cases, the success of a project often comes from a combination of strategies,
legal and extra-legal, rather than from an exclusive focus on legal-centered alternatives.

When a clinical project involves litigation, HRLCs must bear in mind that
winning a case in court is only the beginning of what can be a long process.
Implementation of the judgment of successful hurﬁan rights litigation is usually a task at
least as challenging or even more challenging than winning the case itself. HRLCs must
temper the expectations of the organizations that they represent, and must assist them in
the monitoring phases to ensure compliance. The challenges of translating a legal victory
into widespread compliance can generate disappointment and demoralization within the
involved individuals and organizations. Hence HLRCs must recognize that they must

continue to provide assistance even after a successful court judgment.
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An additional challenge for HRLCS is the selection of cases. Most HRLCs in the
region have limited human and economic resources. They can only engage in few cases
at a time. Latin American HRLCs forming in the region must careﬁﬁly consider the kind
of cases to advance. HRLCs working on disability rights could play a greater role in
disability human rights work, by introducing novvel topics into the agenda of
governments, NGOs and the public at large. For example, in the region there is a lack of
knowledge and understanding about the intersections between disability and other
conditions such as gender and ethnicity. Nor have there been extensive discussions about
the relation of poverty and disability. Legal clinical work can serve as a valuable resource
for shedding light on human rights problems that are frequently overlooked or neglected
in Latin America. HRLCs must always-make an attempt to be as inclusive as possible. As
the United Nations rightly recommends, human rights work on disability should have a
cross-disability and cross-society focus. That is, it “"must involve women, men, girls and
boys with the full spectrum of type of disabilities —including those with physical, mental,
intellectual or sensory impairments- and from all socio-economic and ethnic
backgrounds, age groups and walks of life” (United Nations, 2010, p. 34).

There is always the risk that clinics may end up rétaining control and power of
their projects rather than empowéring their partners. HRLCs should not try to replace the
disability rights social movement or to impose their own views about disability rights.
HRILCs must always remember the motto of the disability movement, "nothing about us
without us”. New clinics forming in the region or b’eginning‘ to engage in disability rights
work need to learn from the experiences of others. The role of HRLCs is to support, not

replace, the voices of persons with disabilities.



<A>Notes

1. Professor of Law at Universidad de los Andes (Bogota, Colombia). Founder and
former director of Action Program for Equality and Social Inclusion (PAIIS),
Universidad de los Andes, a human rights legal clinic focused on Disability Rights.
Natalia Angel-Cabo holds a JD from Universidad de los Andes, and an LL.M form
Harvard University (Cambridge, USA). She is cﬁrrently a PhD candidate at Osgoode Hall
Law School, York University (Toronto, Canada).

2. It is important to distinguish between the different types of legal clinics. Most legal
clinics in Latin America (often referred as Consultorios Juridicos) are dedicated to
providing individual services to the poor in different areas of the law. This type of
clinical work is usually mandatory for every law student in the final years of instruction.
HRLCs, on'the contrary, are voluntary and their objective is to tackle structural and
systemic human rights prbblerns rather than to offer individual legal services.

3. This network is coordinated by the University Diego Portales in Chile. Members
include the University of Palermo, University of Buenos Aires (in partnership with the
CELS), University of Cordoba, University of Tucuman in Argentina, Catholic University
of Peru, Universidad del Rosario, Universidad de Medellin, and Universidad de los
Andes in Colombia. The network’s goal is to strengthen clinical training and to intervene
to serve the public interest and to support human rights using strategic litigation as a tool
(www.clinicasjuridicas.org).

4. Most Latin American constitutions incorporate social and economic rights as

enforceable rights rather than as mere political guidelines.



5. The selection of cases and my remarks are, in part, based on my own engagement with
disability rights legal clinical work in the region.

6. Programa de Accion por la Igualdad y la Inclusion Social -(PAIIS — Action Program
for Equality and Social Inclusion), Universidad de los Andes, is the only legal clinic in
the region whose primary focus is on disability rights. PAIIS’s mission is to “offer
knowledge, experience and capacity for action to advance the rights of people with
disability and the implementation of the UN Convention (CDPCD)”

7. The Céntro de Estudios Legales y Sociales (CELS — Center for Socio-Legal Studies)
is 2 non-governmental organization working since 1979 for the promotion and protection
of human rights and the strengthening of democracy in Argentina. We have included the
work of CELS in this chapter because the Center works hand-in-hand with law students
from Universidad de Buenos Aires.

8. The mission of the Clinica de Interes Publico y Derechos Humanos — Universidad de
Diego Portales (Public Interest Law Clinic at Diego Portales University) is to promote
and monitor fundamental rights through actions before ﬁational courts and other national
and international human rights tribunals. The program works in areas such as monitoring
police abuses, monitoring international cases, monitoring the living conditions of
prisoners, and protecting socio-economic rights, children’s rights, and freedom of
expression and preventing discrimination.

9. The networks made their news programming accessible to TV viewers with hearing
disabilities by including sign language during the afternoon and evening news programs.
They have yet to extend accessibility measures to the remainder of their TV

programming.
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10. The Clinica de Interés Publico (Public Interest Law Clinic) at Universidad de
Palermo Law School, works on public interest law cases related to the following topics:
discrimination and protection of minorities, environmental protection, freedom of
expression, protection of consumers and users, human rights, and public accountability.
11. These proposals were initially shared with different leaders of disability rights
organizations at a workshop in Madrid, Spain and are in the process of consultations with

disability support organizations at the local level (personal notes)
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Latin America Social Constitutionalism: Courts and Popular Participation
Natalia Angel-Cabo and Domingo Lovera Parmo

INTRODUCTION

A distinctive form of constitutionalism — some call it “Latin American Social
Constitutionalism” (LASC) (Arango 2010) — is spreading throughout the region in the
wake of many transitions from authoritarian rule to democracy. The earlier, “liberal”
constitutional tradition reflected a compromise among elites (the “liberal-conservative
pact”). It featured a powerful executive, weak legislative authority, and a strong,
independent, but typically conservative judiciary. Ideologically, constitutions during this
period were oriented toward small, non-interventionist government, individual rights, and
an over-arching commitment to private property. By contrast, the common features of
LASC are constitutional incorporation of social and economic rights (SER) that are, with
a few exceptions, judicially enforceable, the opening of domestic legal systems to
international human rights law and norms, and a promise of reinvigorated democracy
based on direct popular participation. Judicial review is not new in Latin America, but the

new social constitutionalism expands the courts’ power and role in reviewing and

assessing social and economic policy. Whereas rights-protection was previously confined
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almost exclusively to the political branches, it is now in part the business of courts.

It remains to be seen whether LASC delivers effectively oﬁ its aspirational,
transformative, and strongly egalitarian promises. This chapter examines the experiences
to date in Colombia and Chile, looking at how those jurisdictions have attempted to
enforce SER and to navigate tensions present in LASC constitutions. We evaluate the
prospects of SER litigation and the processes of deliberation and popular participation set
in motion by courts, focusing on cases that define the content and enforcement of SER.
We address whether two seemingly conflicting commitments — inclusive citizen
participation at the grassroots level and new forms. of judicial activism — can be
reconciled. Are SER enforcement processes in which unelected judges wield
considerable power compatible with participatory and deliberative democracy? We
conclude that Colombian and Chilean courts are most effective in the role of dialogue
igniters, shaking up the political process directly (as in Colombia) or indirectly (as in
Chile). A key precondition for their success is effective inclusion of citizens at the

grassroots level, as opposed to simple promotion of inter-branch dialogue.

LATIN AMERICAN SOCIAL CONSTITUTIONALISM: COMMON TRENDS

AND PARADOXES

Despite differences, the many common features of recent Latin American constitutions
support the claim that the region is developing a distinct type of constitutionalism

(Arango 2010). The reforms signal broad commitments to addressing pervasive poverty



and inequality, the historical exclusion of marginalized groups, and the political
instability caused by umepresentative governments, weak political parties and blocked
channels for citizen participation.

Recognition of SER is at the heart of the Latin American constitutional project, both as a
desirable political goal and as a matter of societal survival. With few exceptions, SER are
enshrined and protected as enforceable rights rather than as mere political guidelines
(Uprimny 2011: 1592; Arango 2010: 8-10). As a result, the traditional prioritization of
civil and political rights over SER “has been tempered to a much greater extent than in
Europe and the U.S., and the view that all forms of human rights are interdependent and
indivisible has found its way into the region’s constitutions” (Nolte and Schilling-
Vacaflor 2012: 21). This resulted in part from two intertwined trends. The first is the
propensity to strengthen the role of the judiciary and, in some countries, to establish
European-style constitutional tribunals. Courts are widely perceived as institutions that
can help advance the constitutional project and reconfigure the deteriorated relationship
between governments and citizens. Second, central to the region’s constitutional reforms
is the incorporation of new mechanisms for the judicial protection of rights. As Nolte and
Schilling-Vacaflor (2012: 26) argue, advocates of LASC agree that some of the rights
incorporated in the constitutions could only be considered aspirational at best if they
stood alone, but new methods of judicial implementation offer ways to turn them into

reality.



The combination of rights-expansion and new mechanisms for their judicial protection
has led to what many call a “judicialization of politics” in Latin America (Couso et al.
2010: 8). While the prominence of courts is not new to the region, courts have emerged
from these reforms with reinvigorated powers. In massive numbers, people have turned to
courts seeking realization of their rights, and courts have energetically responded,
assuming a more significant role in matters that were traditionally left to the elected

branches (ibid.).

The constitutional reforms are not exclﬁsively directed at reconfiguring the relationships
between institutions and branches of government. They also éim to give the people
themselves a central role in decision making. Social mobilization and bottom-up
processes prompted many of the regional constitutional reforms (Nolte and Schilling-
Vacaflor 2012: 19). Consequently, direct involvement of citizens in making the decisions
that affect their lives was among the central demands of social movements. Many
regional constitutions now express a commitment to expand participatory as well as
representative democracy and include channels of direct citizen participation at the

national and local levels — such as public consultations, referendums, and citizen-bodies

to control public affairs (Uprimny 2011: 159)."

Numerous tensions emerged in implementing LASC’s ambitious commitments, including

the following.
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First, Latin American constitutions are “transformative” as opposed to “preservative.”
They commit to transitioning society to a robust democracy and guaranteeing basic rights
and welfare for all (Garcia-Villegas 2002; see also Klare 1998). But transformativé
constitutions seem to appear in countries that face what some authors call “the paradox of
social states (estados sociales de derecho)” (de Sousa Santos et al., cited in Barreto 1999:
94). Developing countries that adopt constitutions committed to realizing democracy and
social justice through law are invariably those with the widest inequality gaps and the
least resources to fulfill these promises. Despite recent improvements, poverty and
inequality remain critical problems in Latin Ameriéa: 168 million peoplé live below the
poverty line, and the gap between rich and poor remains the highest in the world (Cepal-

2012).

A second paradox derives from a structural problem in Latin America: its institutional
weakness and political instability. Gargarella rightly describes “[t}he ‘mismatch’ between
[the] progressive 21* century commitments concerning SER” (this volume, p.105) and
the highly imperfect character of Latin American institutions and political practice.” He
argues that a great challenge is to strengthen the effectiveness of Latin American political

institutions so that they become able to do what their constitutions’ bill of rights mandate.

A third looming contradiction highlighted by many law and development scholars is the
clash between the promise of LASC to make the existence of poverty and gross economic
inequality prima facie unconstitutional or at least constitutionally suspect, on the one

hand, and, on the other, the spread of neo-liberal economic policies and trend towards



aggressive privatization of social services (Trubek 2009; Uprimny 2011; Alviar, this
volume). These latter developments have been encouraged in part by the new

constitutions’ recognition of “private enterprise initiative rights.”

Finally, at the heart of LASC lies a tension between the reinvigorated role of courts in
SER adjudication and the democratic ideal of inclusive citizen participation (Uprimny
2011:1606-8). While the new constitutional schemes are intended to provide citizens with
meaningful avenues of direct political intérvention regarding issues that concern them,
they also grant significant decision making power over the same range of issues to the
unelected and unaccountable judicial branch. Participatory democracy would seem té
require decentralization and diffusion of power, not the reverse (Gargarella 2012: 152),
and the new Latin American constitutions contain ringing promises of authentic
grassroots participation. Participation is valued not only for its own sake, as a component
of democracy in LASC, but also in light of a political imperative (Arango 2010: 11). The
drafters assumed that a militant, active population is needed to make these robust, rights-
rich constitutions work. t the same time, these constitutions assume the need for vigorous
rights-enforcement by an empowered and independent judiciary, even after and
potentially in conflict with the outcomes of citizen participation. Indeed, LASC sees
judicial rights—enforcernént as itself a component of constitutional democracy. In light of
these tensions, Uprimny optimistically observes, “it seems difficult, yet not impossible to
achieve strong constitutionalism along with both strong democratic deliberation and

participation” (2011: 1608).



We agree with Uprimny that scholars should attempt to reflect on ways to resolve these
tensions. Taking into account that experiences in the region are diverse, we analyze two
very different legal systems in which citizens have resorted to courts and in which this
process has sparked broad political dialogué about SER enforcement. The Colombian
Constitutional Court is regarded as the paradigmatic example of judicial activism® in the
region, while the Chilean Court has the opposite reputation. We explore how SER
litigation in courts has opened space for the democratic definition and implementation of

- SER.

COLOMBIA: FROM INDIVIDUAL LITIGATION TO DIALOGICAL JUSTICE

The Colombian Constitutional Court (CCC) has played a surprising role in advancing the
1991 Constitution given the level of the country’s violence, economic inequality, and
institutional weakness. The CCC has become a point of reference for constitutional
debates in Latin America and more recently in the world (Angel-Cabo 2012b). As in
other countries (Ferraz, this volume), inconsistencies appear in the CCC’s SER
jurisprudence due to temporal changes in the Court’s composition and the political and
economic context. Yet the inconsistencies deserve close examination as they illustrate
interesting experiments with mechanisms for SER enforcement. We first sketch the
CCC’s evolving SER jurisprudence, aﬁer which we focus on two landmark cases: the
forced displacement case (T-025/04), and the health systems case (T-760/08), offering

some reflections on the possibilities and limits of dialogical justice in Colombia.
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Developments in SER jurisprudence

Most SER cases in Colombia are brought through a judicial mechanism called futela, a
writ seeking immediate protection of a fundamental right that any citizen may bring
before a judge. Conventional standing rules do not apply, although a case or controversy
is required. The process is flexible and'expeditious, requiring lower court judges to reach
a decision within ten days. The CCC receives all céses on appeal and chooses some for
review. Tutela decisions are key to understanding the development of the CCC’s SER
jurisprudence. One of the first topics addressed by the CCC was whether judges may
adjudicate SER via tutela, since the concept of “fundamental rights” was traditionally
understood to include only civil and political rights. The Court soon changed that

understanding.

In T-406/92, a notable decision issued shortly after enactment of the 1991 Constitution,
the Court first articulated a particular view of the judge’s role insisting that the framers
envision “a new strategy for the effectiveness of rights, which consists in giving primarily
to the judge — and not to the executive or the legislature — the responsibility for effective
enforcement of fundamental rights.” The decision also enlarged the potential of futela by
announcing that the Constitution did not exhaustively determine which rights are
fundamental. For the Court, any attempt to define the nature of a right a priori is

“inappropriate”: “this task must be conducted by the judge, since the proper scope of

rights derives from the facts (via tutela).”
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The CCC began expanding the scope of tutela to address SER cases through two
doctrines: “connectivity” and “minimo vital.” “Connectivity” doctrine holds that while
SER are not inherently fundamental rights subject to immediate futela protection, they
can become so whenever their protection is necessary to safeguard a right that is
undisputably fundamental. For many years this doctrine informed right to health cases
where the lack of treatment or appropriate medicines was necessary to protect the right to
life (understood broadly to include the right to a “life with dignity” as well as mere
physical survival). According to the “mimimo vital” doctrine, on the other hand, the
constitution guarantees a non-textual, fundamental right to survival derived from a
“systematic interpretation” of the constitution, including its principles of dignity, equality

and solidarity (see Arango and Lemaitre 2002).

The CCC was initially cautious about using the futela to protect SER, restricting it to
cases of extreme vulnerability (Garcia-Villegas 2002: 445-64; Rueda 2010: 39; Landau
2012: 213). By the mid-1990s, however, the CCC expanded the connectivity and minimo
vital doctrines to a wider range of areas including paid maternity-leave salaries and
medical and service treatments nof expressly contemplated by the law or health plan
(such as HIV drugs and palliative care) (Rueda 2010: 39; see also Arango and Lemaitre
2002; Landau 2012). Paradoxically, the expansion of tutela occurred at a time of
profound economic crisis (ibid.). Executive and legislative branch inaction in the face of
regulatory failures in social policies led many citizens to seek SER-redress through
tutelas. In health cases the number of futelas progreésively increased, from 24 per cent of

all tutelas filed in 1999 to 41.5 per cent in 2008 (Landau 2012: 211). By 2008 the CCC



was deciding far more cases involving SER than traditional civil and political rights
(Saffon and Garcia-Villegas 2011: sect. 3.2.3). Today Colombia has the highest volume

of health litigation in the world (Mastad et al. 2011: 281-2).

Expansion of tutela cases generated friction and lively debates regarding the proper scope
of the judicial role. For example, Justice Cifuentes authored a 1997 decision that
attempted to severely restrict tutela actions on the right to health.* While this decision did
not gain much support, it was now obvious that the explosion of tutelas, especially
regarding the right to health, needed to be addressed. One key concern was that if legions
of tutelas were dealt with only on an individual basis, disenfranchised people with limited
access to courts would be frozen out of the process. As Acting Justice Uprimny wrote in

a famous concurring opinion:

....I share the humanist_ drive of this Court's jurisprudence that seeks to effectively
realize social rights, so that they do not remain on paper. However, I am also
aware of the legal and political weakness of the actual constitutional doctrine...;
these weaknesses have been highlighted by several critics.... However, despite
those criticisms, I have decided to support the present decision for a simple
reason: I don’t know at this time, nor am I able to offer a constitutional doctrine

that is substantially better than the one elaborated by the Court[.]’

During the ensuing decade, concerns and criticisms emerged regarding the equity

of individual injunctions, the practical exclusion of marginal communities from the
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litigation process, separation of powers, and the institutional limitations on courts’
capacity to make and implement decisions regarding complex social and economic

problems. -

Birth of CCC dialogical activism

Partly in response to criticism, the CCC began to experiment with new approaches to
SER enforcement (Landau 2012: 223). Most prominent was its development of the
doctrine of “unconstitutional state of affairs” (estado de cosas inconstitutucional (ECI))
which attempted to tackle the equity problems presented by individualized SER
enforcement. ECI doctrine allows the Court to adopt remedies to protect not only those
who file futelas but all others similarly situated when there are: (i) “repeated and constant
violations of fundamental rights, (i1) affecting a multitude of persons, due to problems of
a structural nature, (iii) requiring the intervention of several state authorities.”® The CCC
has applied this doctrine on several occasions, including cases dealing with failure to
receive social security (SU-090/00) and massive prison overcrowding (T-153/98).
Initially, the Cou'rt delivered complex orders without any meaningful monitoring
mechanism (Rodriguez Garavito 2011: 1675). Minimal progress resulted from the prison
decision, hig\hlighting the need to develop strategies to promote compliance. In
subsequent cases, particularly T-025/04 (forced displacement) and T-760/08 (right to
health), the Court decided to address structural problems but to balance its judicial

activism with a novel consultation process.

Decision T-025/04 (forced displacement case)
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Due to the long-standing armed conflict, Colombig has one of the largest populations of
internally displaced persons (IDPs)--almost four million people. Despite an exponential
increase in IDPs, the situation remained largely invisible to the general public. Congress
enacted a Public Policy to Protect and Assist IDPs, Law 387 of 1997, but the policy was
not effectively implemented. In time, IDPs resorted to tutelas to seek assistance and

protection.

In T-025/04, the CCC aggregated thousands of IDP complaints and handed down one of
its largest-scale judgments. It declared the IDP situation to be an “unconstitutional state
of affairs” and a “humanitarian tragedy” requiring immediate action from different state
agencies. Among many inadequacies in the state’s response to IDPs, the Court found,
were failure to appropriate sufficient resources to assist IDPs, weak institutional capacity,
and lack of coordinated strategies among state agencies. The Court ordered the state to (i)
design a plan of action, (ii) calculate the resources necessary to implement the plan of
action, increase the budget accordingly, and explore all possible avenues to actually
invest the calculated amount in IDP programs, and (iii) deliver immediate provision of
the most basic rights such as food, education, health care, and housing at least at survival

or "minimum core" level.

The IDP decision evidenced robust judicial activism but also a genuine (not merely
rhetorical) sensitivity to separation-of-powers concerns (Arango 2009; Cepeda 2009). But
rather than viewing separation of powers as a bar to judicial action, the CCC developed

new procedures and remedies designed to accommodate the two competing concerns of
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urgent need for judicial action due to consistent legislature and executive default and the
constitutional cdmmitment to foster democratic dialogue and debate about grave
problems. The Court ordered the government to provide minimum levels of protection on
a stringent timetable, but it did not impose fixed parameters on the government’s long-
run policies (ibid.). The government was given a “régression” option; under certain
circumstances it may remove items from the minimum core, but only if it publicly
exblains this departure from the constitutional guarantee. (Arango 2009: 127-130).
Moreover, the Court insisted that the authorities grant organizations representing the
displaced population “effective participatory opportunities” in designing and

implementing appropriate remedial measures.

Perhaps the most novel aspect of T-025/04 was that the Court retained jurisdiction to
monitor implementation of the judgment. The CCC created a permanent monitoring
chamber that provided an important space for dialogue and debate among state
institutions and between government and civil society. The Court organized public
hearings and informal meetings. It developed a process in which government reported on
its actions, and other institutions such as the Ombudsman, international refugee
organizations, and civil society groups, responded. For each issue-area, the Court renders
a follow-up decision (4uto de Seguimiento) that analyzes the different views and enters
orders to correct problems that are identified in the process. The monitoring exercise is
not solely driven by the judiciary. Public hearings have been organized by civil society
organizations and social movements interested in highlighting particular problems faced

by the displaced population, including ones that unique plight of women, ethnic groups
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and persons with disabilities (Angel-Cabo 2012a).

T-760/08 (health systems case)

The Court adopted a similar model in addressing the crisis of the health system and
bringing the growing number of right to health tutelas under control. In T-760/08 the
Court aggregated cases into groups exemplifying the most prominent failures of the
health system’ with the goal of devising structural remedies. Although the Court did not
resort to the doctrine of “unconstitutional state of affairs,” it crafted a modulated
judgment similar in fashion to T—025/64 (Yamin and Parra-Vera 2010: 446). First, the
Court re-affirmed the justiciability of the right to health, but instead of invoking the
“connectivity” doctrine, it declared the right to health a fundamental right giving rise to
immediate minimum-core enforcement in some cases and imposing progressive
realizatic;n obligations on government in others (ibid.). The Court designated as subject to
immediate tutela enforcement the benefits already contained in the existing health benefit
plan as well as other essential services it specified (e.g., HIV treatments). It left to the
legislature implementation of those aSpeéts of the right to health subject to progressive
realization. The Court also ordered the government to (i) to design a plan to correct
regulatory problems, (ii) obtain resources to implement it, (iii) merge the existing, two-
tiers of the benefit scheme (contributory and subsidized) into a unified system thereby
eliminating a pervasive source of ineqﬁality between those who are and those who are not
in wage work (the latter receiving half of the benefits of the former), and (iv) create
participatory mechanisms to discuss reforms to the health system and its adequate

implementation. The Court’s ruling was dramatic in some respects, notably unification of
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the two tiers of health benefit plans. In other respects, the decision was moderate and

attentive to separation-of-powers concerns.

Most of the CCC’s complex orders aimed to establish structures for a public dialogue
about the health care system. Following the course of the displacement case, new justices
of the Court (some of whom were perceived as more conservative) decided to establish a
strong monitoring process including a second monitoring chambér to assess compliance
through reports, public hearings and informal meetings. However, the follow-up process
here has been more modest than in the IDP case. How to balance stakeholder voices in
the debate on the health system has challenged the Court. Several participants in the
debate until now have been interest groups with clear economic agendas. The Court has
recognized this and experimented with methods to balance the dialogﬁe. For example, in
the follow-up order Auto 316/10, the CCC created working groups with diverse
stakeholder composition — members of public and private actors, the academy, NGOs and
civic organizations — that periodically meet to discuss a concrete health system problem.
The working groups present reports setting forth points of agreement and disagreement.
Although the process does not guarantee that the government takes a particular course of
action, it has been useful in bringing different interests, perspectives and reform
proposals into the public debate and in promoting a more robust deliberation on the future

of the Colombian health system.

Outcomes
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Noting that people’s incapacity to fight injustice is one of the main causes of
disagreement and violence between Colombians, a former CCC justice referred to the
tutela as a “treaty of peace” (Gaviria Diaz 1996). Indeed, tutela became an important
form of expression in a country where legislative and political channels are frequently
blocked, énd other means of social mobilization such as social protest are inhibited by

threats of violence.

What are the lessons of 20 years of SER litigation in Colombia? SER enforcement has
ameliorated the situation of thousands of claimants and helped to identify structural
probiems in public policy. Especially in the early years, it was symbolically important in
maintaining hope in the constitutional project. But individual tutelas do not place
economic redistribution squarely on the agenda of public debate and action, and they
have shown limited ability to correct market deficiencies (as seen in the right to health

cases).

The “dialogical” judicial activism recently promoted by the CCC is more promising
(Landau 2012: 201; Yamin and Parra-Vera 2010: 105). Many commentators agree that
constitutional judges should prefer solutions that have the potential to stimulate vigorous
democratic debate about political and social questions. SER adjudication can contribute
to the process of democratic deliberation by “unsettl[ing] and open[ing] up public
institutions that have chronically failed to meet their obligations™ (Sabel & Simon 2004:
1020, see also Arango 2010: 11), and by promoting more reflective and better informed

decisions. And dialogical judicial activism offers a path toward reconciling a magnified
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judicial role with LASC’s simultaneous commitment that the content of constitutional
rights be informed by popular involvement and input. From this perspective, T-025/04
and T-760/08 had considerable impact. The displacement case focused the government’s
and the public’s attention on the IDP tragedy. According to a comprehensive stu.dy by
Rodriguez and Rodriguez (2010), T-025/04 contributed to (i) strengthening state
institutional capacities, (ii). pushing the government to allocate substantially increased
funds to implement IDP policy, and (iii) generating the formation of coalitions of IDPs
and NGOs. We must acknowledge that Colombia will continue to face internal forced
displacement until the armed conflict ends; however, combined with concrete assistance

to displaced people, these are remarkable results.

The Uribe administration resisted implementation of T-760/08, claiming lack of
resources to unify the health plan. The administration’s attempt to declare a state of
emergency, an action subsequently declared unconstitutional, provoked massive
mobilization and social protest claiming health as a fundamental right (Yamin and Parra-
Vera 2010: 121). Ironically, this aided the Court in implementing the judgment (Arrieta,
A. 2013, pers. comm., 20 December), and the health system underwent significant
changes. One immediate result of T-760/08 was a decrease in individualized litigation.
While in 2008 constitutional judges decided 142,957 tutelas, by 2009 the number
decreased to 100,490 and by 2010 to 94,502 (Defensoria del Pueblo 2011: 16). The case
had important “unlocking effects”: after years of reluctance, Congress adopted reforms
that unified the system of benefits, among other steps.® The government issued a decree

in 2013 regulating drug prices thereby achieving significant savings.’ This development
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can be traced to T-760/08, in which the CCC insisted that the earlier drug-price
deregulation — not the proliferation of futelas — was at the root of the health crisis.
Although the efficacy of these reforms remains to be seen, it is promising that the
Minister of Health promoted regulatory reform as a limitation on the “exaggerated”

market-oriented model for medicines (Gaviria 2013).

These cases also illustrate the contours and limits of dialogical judicial activism.
According to an influential Colombian scholar, dialogical judgments are likely to be

more effective when courts:

clearly affirm the justiciability of the right in question (strong rights);
leave policy decisions to the elected branches of power while laying out a
clear roadmap for measuring progress (moderate remedies); and actively
monitor the implementation of the court's orders through participatory
mechanisms like public hearings, progress reports, and follow-up
decisions (strong monitoring).

(Rodriguez-Garavito, 2011: 1692, italics added)

We agree that this combination of factors best explains the broad effects of the
displacement case as compared with other structural iﬁjunctions issued by the CCC. But
in addition to those he cites, factors outside the Court’s control also contributed to the
powerful impact of the displacement case (Landau 2012: 227-228). First, the case only

required the Court to address government failures, not horizontal effects that pose
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additional challenges to courts. Second, despite initial reluctance, the government was
willing to engage in the dialogue on IDPs as this enabled it to address its international
commitments regarding forced displacement (Landau 2012: 227). Third, the Comisién de
Seguimiento (roughly, Follow-Up Commission), a prestigious civil society organization
that has played a key role in monitoring T-025, secured international funding to conduct
research and aid in the monitoring process. Both the Court and the government respect
the Commission, so the dialogue process has been relatively smooth (Landau 2012: 227).
Fourth, the process has been strongly supported by international refugee organizations
that supply the Court with real-world information and also funding to staff the monitoring
chamber. This combination of factors is simply not found in other cases. Central issues of
social jﬁstice in Colombia have not received comparable international support, and many
deserving social movemeﬁts have difficulty securing funding to monitor relief obtained

from courts..

A second challenge facing dialogical justice concerns how to engage the affected
population in meaningful participation. IDPs at the grassroots level were empowered by
the process, but the degree of their participation in decision-making remains low. As the
monitoring chamber takes on additional topics, the level of discussion becomes more
“technical,” progressively excluding IDP voices. The same has happened with respect to
the right to health. As Yamin and Parra-Vera (2010: 458) point out, due to the differences
in economic and social power among stakeholders jn the healthcare context, it is difficult

to promote a dialogue that can be held on equal terms.
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Finally, the impact on the CCC’s resources and workload of the monitoring processes in
T-025/04 and T-760/08 illustrates another ﬁmitation of dialogical judicial activism. These
cases overwhelmed the Court (Landau 2012: 225). Newer justices are skeptical about
maintaining the monitoring process and creating new follow-up chambers. In T-291/09,
one of the CCC’s last structural injunctions, the Court addressed the critical situation of
thousands of waste pickers, informal recyclers who collect and sort garbage for
recyclable materials. In response to rights violations caused by the city of Cali’s closure
of a major dump, the Court ordered revision of the waste management system to include
the informal workers as legitimate entrepreneurs and ensure decision making
participation by the waste-pickers’ organizations. But the judgment has not been
implemented and despite several petitions by activists supporting the waste-pickers’
claims, the Court has been unwilling to establish a monitoring process. As-the acting
Justice who drafted the decision told us, the Court simply cannot handle another follow-

up chamber at this time (Reales, C. 2013, pers. comm., 6 March).

CHiLE: SER BETWEEN THE MARKET AND THE STATE

Constitutional context

Chilean Constitutions have never really been ‘emanations from the heart of the society’

(Bello 1884: 133). In Chile, constitutions were imposed from above by those who

triumphed during one of the many episodes of social unrest (Lovera 2011: 126-32). The

" most recent constitutional text was privately drafted by a commission directly appointed
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by the dictator General Pinochet. Unlike the case in other jurisdictions, the transition to
democracy in Chile was not accompanied by a constitutional convention or other process
to draft a new charter. Only some minor changes were agreed between the military and
the democratic forces. Amendments introduced in 2005 removed some authoritarian
holdovers (e.g., the security council, presidential appointment of senators), so that the
text now reads like a “normal” democratic constitution. The rights provisions remained
unchanged. Thus, the constitution lacks the bold, transformative ambitions of the

Colombian and South African texts, while systemic economic inequality continues in

Chile.'®

The 1980 Pinochet constitution guaranteed both civil and political rights and, social
rights of a kind, although this did not mean much during the military regime. However,
observing developments in the region, litigants have sought to build on these foundations
since the transition to democracy. Progress in this uphill battle has been slower than in

Colombia, but affinities with LASC can be identified.

Rather than containing a declaration of universal guarantees, the Chilean constitutional
scheme establishes a two-tier system for accessing social goods. On paper, citizens have
a constitutional right to “choose” between the private-sector system or government
provision; in reality, those without means are channeled into the minimalist public
system. The private system provides good health benefits and education. In the context of
structural inequality, there are wide gaps in health and education between the public and

private systems and the government provides almost nothing for retirement except certain
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exceedingly paltry “emergency pensions.” The government’s role in social-goods
provision is so subordinate that it is sometimes thought to be merely a regulatory function
(Couso et al. 2011: 39)."! Ironically, recognition of a right to choose between private and
public systems increased constitutional protection (in addition to beyond the already
existing property-rights protection) for business investments in industries that provide

social goods to the consumer.
Constitutional practice

Moreover, the constitutional scheme distinguished between civil/political rights and SER
in that the former, but not the latter, were judicially enforceable by emergency order. '
Akin to the Colombian tutela, the Recurso de Proteccion (hereinafter “recurso”) is an |
emergency injunction filed directly before a Court of Appeal, with review powers in the
Supreme Court. It is frequently used to protect property rights and other civil and
political rights (Gémez 2005: 41), but has had limited effect regarding SER. On occasion
litigants have successfully invoked recurso by recasting a SER case as one involving a
civil or political right (Jordan 2006: 169 ff; see also Goémez 2005). This has been done,
€.g., in cases involving legal regulation of the private provision of social goods.
However, when they seek to realize SER by this or other mechanisms, reluctant courts
claim that separation of powers prevents them from entertaining matters that the
Constitution defines as political questions or that the matter should be resolved through
private action (as when citizens litigate against their private providers). Moreover, the

constitutional jurisprudence that unfolded around the recurso limited its scope to review
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of administrative acts or omissions or official applications of general laws, but excludes
from its ambit review of judicial decisions and legislation."® In the legalist culture of
Chile, the exclusion of SER from the recurso symbolized that these rights were
considered second-rate or, indeed, not rights at all but mere “policy guidelines” despite
language to the contrary in the constitutional text. The upshot was that SER enforcement

was placed beyond the reach of ordinary courts in Chile, and this is still the case today.

Some changes have occurred since 2005. Constitutional amendments centralized the
control of constitutionality and review of legislative powers in the Constitutional Court,
an autonomous body not subordinate to the Supreme Court. The Constitutional Court was
established in 1970 as a conservative precaution against the then-anticipated accession to
power of an Allende government.' It played little role during the Allende years and was
dissolved in the coup. Reinstated in 1980, it meant little during the military regime and
for years after until rebirth in 2005. Now finding a more robust Constitutional Court, the
legal community is using new techniques to take almost every type of dispute including
SER matters to the constitutional forum. The Recurso de Inaplicabilidad (hereinafter
“inaplicabilidad”) allows a litigant to challenge the application of a law (if not the law
itself); such challenges are not limited to issues of civil and political rights but include
SER matters as well. Prior to 2005, the Supreme Court had powers of constitutional
review tﬁrough inaplicabilidad but rarely utilized them. Now inaplicabilidad falls under

Constitutional Court jurisdiction.
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Barely five years after the amendments, the Constitutional Court began to decide cases
implicating SER. Countless litigants filed inaplicabilidades asking the Court to declare it
unconstitutional for private health providers (Instituciones de Salud Previsional or
Isapres) to unilaterally raise basic plan premiums. The Isapres cited their legally
established authority to raise fees for women aﬁd/or aging clients. After grénting several
inaplicabilidades requiring Isapres to reverse fee increases, the Court decided sua sponte
that the legal provision entitling Isapres to raise fees was unconstitutional. ' The Court
provided several different rationales.'® The Court declared that SER are enforceable
rights like other rights, held that the existing legal regulations discriminated unreasonably
between men and women, and ruled that unaffordable premium increases would render
meaningless the citizen’s right to “choose” between a private and public health-care

provision.

This is an auspicious development, yet we should be alert to its limitations. First,
inaplicabilidad writs are individual decisions. Despite grandiose declarations about the
.importance of SER in a democracy and their justiciability, in reality SER are only
enforceable by citizens who have sufficient resources to obtain lawyers and litigate
before the Constitutional Court (Marshall 2010: 263-4). Second, while the
unconstitutionality finding had some general effects, only those enrolled in the private
health insurance system — the wealthiest 17 per cent — can benefit from it. Third, the
political implications of the decision are unclear aﬁd cannot be deduced from the Court’s
lofty references to SER."” A skeptical reading would emphasize that the decision is not

really about access to health care; rather, it concerns constitutional limits on what may
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occur in the private contractual relationship between provider and client. Strictly
speaking, the decision protects paying customers from being forced to emigrate to the

public health system in violation of their “social right” to opt into the private system.

1
R

Social mobilization and SER .

We turn now to emerging constitutionai practices in the ordinary courts (not yet the
Constitutional Court) that point toward paths for navigating the tension between the
LASC vision of the judicial role in SER enforcement and the simultaneous commitment
to participatory democracy. Citizen mobilization plays a crucial role in the expansion of
social rights delivery in Chile where, unlike Colombia, the courts appear to .be unwilling
to engage in overly progressive human righ;cs enforcement. Yet the cases show that courts

can and have helped to spark political processes that eventually address citizen concerns.

A set of early 2000s Chilean courts of appeals cases brought by people living with
HIV/AIDS is instructive.'® An influential NGO (Vivo Positivo) joined with a public
interest law clinic to develop a strategy to address what was then an unanswered and A
pressing need to provide access to medical treatment for people living with HIV/AIDS
(Zaiiiga 2002). The court claims, which were accompanied by significant political
lobbying and media coverage, asserted that there was no comprehensive public policy to
ensure that people living with HIV/AIDS could access medical treatment. Existing public
policies combined inadequate resources with conservative cultural and social attitudes

(Ibafiez 1999: 81-3). Those in economic need lacked reasonable access. The few
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available retro-viral therapies were allocated on a first-come first-served basis, triggering
a black market in information about patient-deaths that opened new treatment spots in

public health facilities.

The first set of claims was filed in 1999 before the Santiago Court of Appeals through
recursos. Petitioners argued that government maladministration of medical treatment
violated their right to life. The court declared-that the claims “exceed[ed] the bounds of
the protection procedure” (Contesse and Lovera 2008: 148). A second set of claimants
also asserted that government threatened their right to life by failing to perform its legal
duties. A Pinochet era decree had established a governmental duty to provide “full and
free treatment to patients with sexually transmitted diseases” explicitly including
HIV/AIDS (ibid.: 148-9). However, the Santiago Court of Appeals treated the claim as
invoking the right to health and therefore dismissed the cases on the grounds that SER are
excluded from recurso coverage. According to the éourt, the right to life only protects
individuals against direct governmental interference (but see Eide 2001: 27-31); in these
cases, “the claimants’ threat comes from the disease they sadly suffer, but not from health
" authorities.”'® The court also qualified the government’s legal obligation and thereby
undermined SER by ruling that even When a decree ordered the free and full provision of
medical treatment, any such obligation was qualiﬁéd by the availability of state

I'GSOLII'CCS.20

A third set of cases advanced similar arguments, but this time the claimants involved

were in an advanced stage of AIDS; for them, treatment access was a matter of life and
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death. This time the Court went to the other extreme, agreeing with the claimants and
granting them judicial relief on the bas‘is of the violation of their right to life. It held that
“the right to life is absolute and hence 1t may not be subject to any economic bérgain_.”Z !
The Court also responded to governmental authorities (which had invoked their legal
authority to determine the technical and economic viability of health care measures) by
stating that a legal norm may not be invoked to impede the force of the Constitution; and

that, contrary to previous findings, the state’s referenced authority related to health care

provision, whereas the claims invoked the right to life.*>

This was the only victory these claimants scored in court, and it was later reversed by the
Supreme Court. In a two-page decision, that Court found that the claims were related to
the right to health care and not the right to life. It also asserted that public health policies
are within the province of the Ministry of Health and its technical staff; these authorities,
rather than judges, “are to consider different factors, among others, as it is self-evident,

the costs the state must incur in and the available funds to cover them.”?

Strikingly, however, these claims combined with citizen mobilization helped to bring a
previously invisible issue into the political forum. Soon after the cases were resolved, a
series of political negotiations began, and Vivo Poslitivo and other organizations were
invited to engage in discussion with government. This was a huge change in the
previously existing approach that had been designed and executed by the central

government without citizen participation. According to one activist:
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we [a group of people living with HIV/AIDS] were placed at the table with our
[then] most immediate counterparts associated with the Ministry of Health, that is
to say, CONASIDA, directors of hospitals, officials in charge of HIV programs
.... Beforehand, we were not sitting at the same table, in fact we were not even
sitting.

(Contesse and Lovera, 2008: 151)

This sparked changes in government policies. CONASIDA, the governmental
body in charge of overseeing public policy on HIV/AIDS, began negotiations with
pharmaceutical companies that resulted in a significant decrease in the price of anti-
retroviral therapies (Lara and Hofbauer 2004: 29). Increased resources were allocated for
HIV/AIDS prevention and treatment, with a very significant increase in the governmental
share (from 37.6 per cent in 1999 to 70.3 per cent in 2002) (ibid.: 31-2). Together with a
coalition of NGOs, the government applied for help to the Global Fund to Fight AIDS,
Tuberculosis and Malaria and eventually secured new resources that helped the private
sector to cover 100 per cent of anti-retroviral therapies (ibid.: 34). Most importantly, Vivo
Positivo — which had sued the govemrﬁent — was now in charge of one section of the
project proposed to the Global Fund and later executed by installing branches in public
hospitals to promote participation (Contesse and Lovera 2008: 151). By 2005,
CONASIDA and the Ministry of Health passed a comprehensive (although not problem-
free) public policy on HIV/AIDS after due consultation with Vivo Positivo and other

NGOs (CONASIDA et al.: 2005).*
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In contrast to Colombia, SER realization in Chile has thus far been more a matter of
politics than litigation. The Constitutional Court has recently begun to take a more
aggressive approach to enforciﬁg SER, but this process is still in its infancy. Despite this
difference, we can now identify some commonalities in Colombian and Chilean
constitutional practices responsive to the judicial involvement/participatory democracy

dilemma.

COURTS AS DIALOGUE IGNITERS

Why are individuals and groups turning to courts rather than directly seeking political
realization of SER? Some observers cite regional factors. First, public attitudes toward
law have changed, in part because those who resisted authoritative governments were
sometimes able té gain assistance from the courts. Once seen as an obstacle to social
change, law is now widely perceived as a tool to promote change (Couso 2006).% A
“reconceptualization of the function and rolé of law” has occurred in post-conflict,
democratic societies (Carrillo and Espejo 201 1.: 103). Latin Americans began to see the
courts as a forum in which they could pose new demands to redress material and social

inequality.

The turn to the courts can also be related to the political climate. Citizens may be
reluctant to advance egalitarian claims directly before political branches because these
branches historically refused or were unable to address such demands (Carrillo and
Espejo 2011:85; Couso 2006: 61). In a context of general distrust toward governmental

power, marginalized communities learned by trial and error to use the tools that become
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available to them. Judicial involvement appears promising in the face of the chronic
weakness, corruption and inattention of the political process. Thus, courts find
themselves adjudicating key social policies not necessarily because they are an ideal
forum to address these matters, but because the people.have called upon them to do so

(Saffon 2006-7: 542-3),

This trend has not precluded debate regarding the legitimacy of the courts playing a
major role in SER enforcement. A flourishing Latin American case law on SER has
triggered sharp disagreement on the justiciability of SER (Ferraz 2011: 1644-5). As
Ferraz argues, there is still “noa priori legitimate role for courts in a democracy” (ibid.:
1647-8). Consequently, that legitimacy must be assessed in terms of how judicial power

is exercised (ibid.: 1650). We approach the debate in that spirit.

Formal recognition of rights plays an important role in the legalistic cultures of Latin
America. That constitutions have enshrinéd SER helps movements become aware of the
‘rights they have been granted (Gargarella 2011: 1554; Dugard et al., this volume).
However, transformative constitiitions must not be seen as external facts but rather as
resources that shape and at the same time are shaped by their contexts and human agency.
Scholars generally agree that grandiose judicial decisions on SER have little, if any effect
unless these decisions are accompanied by vigorous political mobilization. Decisions are
more likely to be successful if they encourage citizen intervention, especially among
those‘ affected and encourage intervention by other political actors needed to design and

implement politically and technically sound social policies. That is, courts perform best
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when they seek to “provoke and [/or] moderate” (Rodriguez-Garavito 2011: 1693-6).
This is the key to understanding the new Latin American SER jur'isprudence:26 litigation
before courts is a useful tool, but secondary when compared to social mobilization. Social
movements can make maximum headway by using focused, strategically crafted
litigation “for raising the profile of particular agendas” rather than by conceiving the
courts as a forum to contest general que‘stions about the justiciability of SER rights
(Cavallaro and Brewer 2008: 87-92). Human rights in Latin America are usually
“dormant clauses” until previously marginalized sectors gain an amount of political
power through political mobilization (Couso 2006: 62). Put another way, marginalized
groups and social movements pursue their goals in alternating political and judicial
stages. Sometimes marginalized groups distrust courts and advance their demands by
political mobilization, and they turn to the courts in other phases when the political

authorities are unresponsive or immobilized (ibid.: 61-3).

If, as we believe, the LASC experience to date suggests that courts .function best as
dialogue igniters -- either explicitly summoning the parties (Colombia) or when used
strategically to attract attention from authorities (Chile) -- then a cautionary note is
warranted. Recent writing in comparative constitutional law often highlights the
importance of dialogue between the branches. But the key to success in the approach
discussed here is the inclusion of those directly affected in the dialogue. Without their
involvement in the process, we risk exchanging one elitist and unrepresentative definition
of social policies with another (Hutchinson 2004:282-3). In theory, legislatures and

executives have more democratic credentials than courts, but in the Latin American
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socio-political context this must not be taken for granted; the opposite often holds true.
Only non-elitist approaches can radicalize democracy. The courts’ main objective must
be to democratize political processes, to open them to input from the people. As
Hutchinson has put it, if the democratic credentials of institutions are in doubt, the
solution is to “engage citizens directly in more imaginative and participatory ways ...”

(2008:64).

The fragmentary and ambiguous evidence thus far available from the two jurisdictions
offers glimpses of a new form of constitutional practice that departs from traditional
understandings. The overriding lesson of LASC is that defining the scope of SER and
bringing them into the lived reality of people’s lives must be understood as collaborative,
politically-driven rather than purely judicial or purely legal processes. To succeed, the
model demands new responsibilities and openness to compromise from all actors and

participants.

The courts have an important role to play but cannot be relied on exclusively to bring
SER to realization on the ground. It is vital to transcend a purely legal approach and to
seek compromise from all actors (Saffon and Garcia-Villegas 2011:81-5). Decisions
must not be made, as is still often the case, in a normative vacuum (Gauri and Brinks
2008: 13-4; Bergallo 2011: 1631-8). Courts must respect and work as partners with the
political branches but must also reach out, listen, and speak openly to the citizenry.
Courts must not imagine that it is their job to wholly define social policies. Nor indeed is

that the province of the political branches in isolation from direct dialogue with and
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participation by the citizenry. The political branches will be obliged to submit to
judicially driven interventions on some occasions, and both branches must see themselves
as ultimately under citizen supervision.- In Colombia, the CCC has sometimes called the
government to deliberate with grassroots organizations. In Chile, courts opened avenues
for deliberation between the political branches and civil society by shaking government

through legal decisions.

- A successful model for realizing SER also requires commitment from citizens. They must
organize and remain active, must have realistic expectations about what can be achieved
in the judicial forum, and must use multidimensional approachés. Some observers claim
social movements focus on the political branches due to lack of confidence in courts or
doubts among marginalized groups about whether they have any rights at all (Courtis
2006:179); we are skeptical, and prefer. to see activism in the political arena as reflecting
a belief that social rights should not be exclusively defined by the judiciary. Still, courts
can play a sensible and intermediate role, provided that actors (most notably, social and
popular movements) are aware their strategies should “transcend] ] the legal sphere” and
target political branches as well (Saffon 2006-7:535-6). Massive mobilizations in the
region for SER delivery provide an encouraging sign. For example, Chile and Colombia

have recently witnessed large protests regarding the right to education.

This model provides several advantages. It encourages (and expects to function under)
active citizen participation, which enhances its democratic credentials. Because it

acknowledges that rights-realization is ultimately embedded in political developments,
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this model for giving effect to SER is beginning to transcend the boundaries,
individualism, and randomness of case-by-case litigation (see Waldron 2008). Dialogue
with the political branches enhances the creativity and effectiveness of remedies and
generates more stable and community oriented outcomes. Finally, the model is sensitive
to the fact that rights-realization depends on processes engaging multiple actors’

participation and contribution.

CONCLUSIONS

The Colombian and the Chilean cases are not precise parallels. The CCC has acted
robustly on an understanding that SER are judicially enforceable, whereas its Chilean
counterpart either does not regard SER as justiciable or perhaps is just beginning to do so.
We have tried to show that despite national differences, evolving Latin American
constitutional practice may assuage fears that enshrining SER gives courts too paramount
a decision making role. Latin American social constitutionalism is best understood as a
process that is heavily reliant on courts at times but in the end is largely defined
politically. Courts are only one part of the process of SER realization, which involves

broad political activity by the other branches and, above all, by citizens themselves.
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losses caused by their inability to raise fees, thus diverting funds that could be used to cover public
services. .

'8 This draws on an analysis of these cases in Contesse and Lovera (2008). Part of that reading is used here.
19 Corte de Apelaciones de Santiago, 2000: para. 14.

20 Ibid.: paras. 14-5.

21 Corte de Apelaciones de Santiago, 2001: para. 13.

22 1bid,

23 Corte Suprema de Chile, 2001 para. 3.

2 Other consequences followed. Congress passed a law that, while focused on HIV/AIDS discrimination,
also contained a provision assigning the state a duty to “ensure treatment for people who are carriers or sick
with the virus.” That duty must be fulfilled in line with the health law regulations (Contesse and Lovera
2008: 152-3).

 In Argentina, Brazil, Chile, and Uruguay, human rights litigators are using strategies they employed
during dictatorships when courts were overflowing with habeas corpus cases (ibid.:64-5).

2 But see, Saffon 2006-7; 537.
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! Developments of this kind have also been implemented at a statutory or administrative level.

2 However, a striking contradiction of Latin American constitutional reform is that despite the attempt to
temper hyper-presidentialism, flexibility in the reform process has allowed several presidents to seek
immediate reelection. '

3 «Judicial activism” is often used to refer to a tendency or willingness to reverse the outcomes of the
legislative process and/or the market (see Klare, this volume: xx). In its Latin American inflection,
“activism” also connotes judicial vigor in merely enforcing rights-based law.

4 SU-111/97.

* T-1207/01.

6 T-025/04

’ For example, the system generated huge inequalities in the benefits provided to participants inserted in the
market (contributive) regime as compared to those in the subsidized regime. The system’s financing
became increasingly precarious given the reduction of formal employmentand the liberalization of prices
for pharmaceutical companies (Yamin and Parra-Vera 2010: 433-6).

® proyecto de Ley Estatutaria 209-13 Senado; T-267/2013 Camara. A source of skepticism about the reform
is a clause providing that health care is subject to “financial sustainability.”

® Circular 03 de 2013.

'© A small but significant number of voters (8 per cent in the first round; 10 per cent in the final voting)
informally marked their 2013 national election ballots to show support for a citizens’ proposal to convene a
constitutional assembly enabling Chileans to write their own Constitution for the first time. Michelle
Bachelet, who becomes president in March 2014, included in her program the proposal to draft and adopt a
new Constitution with robust citizen participation.

! Some scholars argue that nothing in the Constitution confines the state to this subsidiary role; rather, this
understanding derives from an ideologically-driven interpretation pushed by business interests and right-
wing parties (Vallejo and Pardow 2008). The two-tier system has been central in privileging private actors
as SER providers.

12 SER were not excluded from protection by another emergency action, the Recurso de Inaplicabilidad.
This is a writ through which litigants may ask the Supreme Court (since 2005, the Constitutional Court) to
declare a particular application of a law invalid on constitutional grounds. However, inaplicabilidad leaves
the challenged law untouched as applied to all other cases than the precise controversy adjudicated; it could
not be used to challenge the state’s failure to act (e.g., failure to give effect to a right); and it was rarely
granted (Couso 2011: 1534-5).

3 When courts are asked to assess statutes through the recurso, they routinely respond that constitution
leaves the matter in the hands of the Supreme Court (since 2005, the Constitutional Court) by means of the
Recurso de Inaplicabilidad, which the Supreme Court rarely granted (Couso etal. 2011: 177).

4 As Cazor has noted, in its brief existence before the 1973 coup d’ etat, the Court rendered 17 decisions,
all of which concerned controversies between the executive and Congress (2001: 102, n. 53).

'* The authority to do this was introduced in 2005 constitutional reforms. Whereas under inaplicabilidad,
the Constitutional Court assesses the potential unconstitutionality of legislation as applied, this procedure
allows the Court to explore the constitutionality of a statute on its face.

' Tribunal Constitucional de Chile, 2010. Besides finding that SER are enforceable rights, the Court also
developed a complex thesis according to which even private agreements between citizens such as private
health contracts may be assessed on constitutional grounds. As these providers deliver important social
security services, the court argued, these contracts are linked closely to social security. Some commentators
suggest that this view turns every controversy into a constitutional dispute (Couso & Coddou 2010: 399-
401).

'7 Although the Court held SER are enforceable rights, it left ample margin for political powers to respond
(Marshall 2010: 263). Some fear that the state may in the end provide resources to compensate Isapres for
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CHAPTER FOUR
Negotiating Capacity: Legally Constructed Entitlement and Protection

Marcia Rioux, Joan Gilmour, Natalia Angel-Cabo

Introduction

In-Rv I (D) (2008), the Crown alleged that the complainant, a 23-year-old woman
with the mental age of a three- to six-year-old, had been repeatedly sexually assaulted by her
mother’s partner during the four years that he lived in the home. The Crown sought to call the
complainant to testify about the alleged assaults. After a voir dire (a hearing held in the
absence of the jury) the trial judge (R v/ (D) 2008) found that she lacked capacity to testify
because she had failed to show that she understood the duty to speak the truth. In a separate
voir dire, the trial judge also excluded out-of-court statements made by the complainant to the
police and her teacher on the grounds that the statements were unreliable and would
compromise the accused’s right to a féir trial. While the remainder of the evidence raised
some serious suspicions about the accused’s conduct, the case collapsed and the accused was
acquitted. The Ontario Court of Appeal affirmed this result (R v I (D) 2010).

In an appeal to the Supreme Court of Canada, a majority of the Court (six justices to
three) set aside the acquittal and a new trial was ordered, based on the argument that the
complainant, an adult with “mental handicaps” (sic), could testify, that questioning her
required consideration and accommodation of her particular needs, and that “questions should
be phrased patiently in a clear, simple manﬁer” (2012: para78). The majority also noted that
preventing a witness from testifying could have significant consequences, preventing the truth

from being told and making it impossible to prosecute crimes committed against members of



-

‘a ‘historically vulnerable populati(;n. The majority interpreted section 16 of the Canada
Evidence Act (1985) to mean that a witness With mental disabilities who cannot understand
the nature of an oath is still competent to testify in court if she can communicate the evidence
and promise to tell the truth (2012: para 74).
This case demonstrates an assumption that often operates in law and more generally:
legal capacity is presumed for individuals who are not labeled as disabled, while capacity must
be negotiatéd by those with intellectual, significant psychosocial, and communication disabilities.

These individuals are presumed to lack legal and decision-making capacity and consequently

must negotiate their capacity to access justice, select appropriate support and care, and choose
treatment or care protocols. As Genevra Richardson (2011:146) has argued: “[s]pecialised
legislation commonly provides for the involuntary treatment of people with mental diéorder of
the required severity and rarely stipulates that lack of capacity must be established before any
such powers are used.” The consequences are important: presumptions about disability often lead
to a failure to recognize individual capacity to exercise entitlements to choice, autonomy,
equality, and participation — key rights thaf are guaranteed by international treaties and state law.
Detefrﬁining incapacity based only on a person’s status as a disabled person, or on functional

 incapacity based on impairment, shifts the burden of proof to individuals to show they have the
capacity to exercise their right to autonomy.

Commonly, values of beneficence and social protection outweigh the rights to exercise
autonoiny and equality and the expectation of reasonable accommodation. These rights are
limited by presumptions about risk and the complexity of decisions of which persons with
intellectual and psychésocial disabilities are presumed capable. The element of choice, which is

essential to exercising rights, is proscribed by the way in which capacity and incapacity have




been determined in law. Involuntary treatment and substitute decision-making have therefore
become commonplace in medicine and personal care, limiting legal entitlement for persons with
complex and multiple needs.

This chapter explores international treaties and guarantees of rights that affect the
exercise of legal capacity. It addresses a number of critical areas at the intersection of legal
capacity and individuals with multiple and complex needs. In particular, it focuses on domestic
law in Colombia and Canada in order to assess how each of those countries have recently
addressed issues of competence and incompetence in complex decision-making cases and the
limitations on the exercise of legal capacity. Colombia and Canada have been sclected because

they represent two distinct legal systems, common law (with the exception of Quebec in Canada)

and civil law, and because both have progressive courts that have made advances in human rights.

This chapter will examine how Colombia and Canada justify limitations on the rights of persons
with complek and multiple needs, including reliance on the rationales of protecting the public
(including harm to self and others), entitlement to services, and protection of individual rights.
The chapter addresses ideas that have become so dominant that they are often assumed to
be “natural,” rather than constructed. The normative standards in law to establish first incapacity,
and second appropriate treatment options, act as inherent barriers to the exercise of rights and
dignity by persons with disabilities, which mandates respecting their choices and preferences.
The chapter will analyze the implied and explicit rationales for beneficence and social protection
within the limits of law and the ways in which capacity gets negotiated (that is, the conditions for
involuntary treatments or for not extending legal capacity) using historical precedents, legislative
frameworks, and case law. Both Colombia and Canada have attempted to address issues of

competency in dealing with persons with disabilities, providing a useful basis for comparative




analysis and a helpful perspective on how to construct entitlements and protections in a way that
respects rights and choice within a framework of respecting difference and diversity.

After exploring the current Colombian and Canadian laws, the chapter will outline and
assess the potential that supported decision-making presents for recognizing fundamental rights.
Finally, whether aﬁd to what extent the requirement to ensure reasonable accommodation could
entail ;1 positive obligation to facilitate supported decision-making for persons with psychosocial

and intellectual disabilities who need and want it will be considered.

Conceptual Issues

The acceptance of difference is fundamental to being able to exercise rights. Building
social justice and rights into the social order mandates taking into account difference and
recognizing social diversity and social choice. The realization of rights depends on more than the
formal recognition of rights — it requires the promotion of autonomy through economic, social,
cultural, and civil and political environments, as well as the access aﬁd support that individuals
need to exercise those rights. This aléo requires consideratién of the barriers that impede the
exercise of those rights, including unequal and implied presumptions about the capacity of a
person.

The first issue is the social presumptions underlying the construction of incapacity, or
competing conceptions of capacity. The early grounding of capacity in notions of intellect and
rationality (or capacity to reason) provided an apolitical scientific (Goddard 1917; Binet 1915)
foundation for the legal system’s ideology underpinning incapacity and incompetence of persons

with significant disabilities. Historically, rational capacity and intellect have provided the basis



for legal competence. For individuals with an unknown or presumed limited capacity, risk to self
or others has been used as a legitimate justification for imposing legal incapacity.

Successive eugenicists have provided “scientific” justifications for restrictions that found
their way into statute; all were based on widely held assumptions about the unchangeable nature
of intellectual ability (Goddard and Spencer 1882; Goddard 1912). Social controls, such as the
determination of incompetence and restrictions on activity, were needed to ensure that capitalist
society could operate efficiently (Evans and Waits 198 1). Partially grounded in the history of =
scientific positivism and biological determinism, as well as the conceptualization of an “efficient”
society, individuals were classified as mentally incompetent and innate ability was Viewe_d-és-
unidimensional, leading to a binary legal assessment of incompetence versus competence.

This one-dimensional characterization has rationalized the perceived need for society to
protect itself from persons with significant disabilities. It has also served to justify measures
adopted to protect individuals with disabilities from harm because of their inability to particil_:Jate
in expected ways socially (for example, medical freatment, admission to an institution, testimony
in court, marriage, and parenthood) and in economic transactions (fdr example, managing
property, entering into a contract, and making a will). It has enabled legislation regarding mental
competence to presuppose unilinear innate ability (Evans and Waites 1981; Faber 1968; Gould
1981). This has led to the attribution of the status of incapacity based on functional capacity —
that is, if an individual has a specific impairment, or once an individual has been identified with
a particular functional incapacity, he or she is presumed to lack capacity.

This scientific justification of legal disentitlement to exercise the right to autonomy and

equality needs to be recognized in order to develop new models for decision-making that



acknowledge the span of capacity and the types of decisions that need to be made by individuals
who are legally categorized as incompetent.
A second conceptual issue that needs to be addressed is that of choice. Choice, or

autonomy, is arguably an essential element to quality of life. Amartya Sen (1995, 1999) and

Martha Nussbaum (2006) have argued that quality of life should be measured in terms of actual

available opportunities and the ability (based on either structural or individual constraints or
freedoms) an individual has in exercising choice over his or her state of being.

'The illusion of the isolated self, and the conception of the autonomous thinking self, have
led to a narrow and limiting perception of the individual, and have restricted a broader
exploration of capacity as a flexible notion.

Capacity has been addressed in many ways. Some authors have questioned the binary of
capacity and incapacity. In some cases, where capacity is considered to be present, law and legal
arguments have concentrated on defining it. However, disability is not the same as incapacity.
The presumption of inéapacity for all persons with psychosocial disabilities or intellectual
disabilities is based on a paternalistic approacﬁ that views persons with disabilities as needing
care and charity.

Individuals who are deemed capable of making autonomous choices will have their
decisions respected. Decisions made in the absence of capacity will not be recognized as
autonomous choices in law. Many countries have laws or processes for determining capacity and
then for determining who makes the decision if an individual is unable to make autonomous
choices. The flaw in this kind of model is while it recognizes autonomy, there is little incentive
to assess how decisions are made or how support could be provided for decision-making, and it -

presumes that capacity is static over time in those functional areas. In other words, it does not
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meet a more expansive reading of Article 12 of the Convention on the Rights of Persons with

Disabilities (CRPD), as we explain below.

Legal Capacity under International Rights Guarantees

The United Nations adopted the Convention on the Rights of Persons with Disabilities
(CRPD) in 2006, and supported decision-making has since gained acceptance as the preferred
decision—inaking model within the disability movement and the legal community who work in
this field. Colombia and Canada have ratified the Convention and assumed obligations to
implement the rights detailed therein. International human rights law and the values reflected
therein can and should assist in informing the interpretation of domestic law and courts’
understanding and judgment. Article 12.2 of the Convention states that “State parties shall
recognize that persons with disabilities enjoy legal capacity on an equal basis with others in all
aspects of life,” and Article 12.3 states that “State parties shall take appropriate measures to
provide access by persons with disabilities to the support they may require in exercising their
legal capacity.” Colombia ratified the Convention without reservations, but Canada has declared
that to the extent Article 12 may be interpréted as requiring the elimination of all substitute
decision-making, Canada reserves the right to continue to use substitute decision-making in
appropriate circumstances (Devi et al. 2011).

The legitimation of supported decision-making related to disability is an underlying
principle of the CRPD and in Article 3 (general principles), the rights that may have been
provided for those with disabilities, but were often ignored under other treaties are clearly set out.
The CRPD also opens up areas of affirmative choice for persons with disabilities. The key

principles of Article 3 include:



(a) fespect for inherent dignity, individual autonomy including the freedom to make one’s
own choices, and independeﬂce of persons

(b) non-discrimination

(c) full and effective participation and inclusion in society

(d) respect for difference and a;cceptance of persons with disabilities as part of human
diversity and humanity

(e) equality of opportunity

(f) accessibility.

Importantly, Article 12(2) of the CRPD reqognizes the equal entitlement to legal capacity and
Article 13(3) recognizes the potential need for supportéd decision-making, thus proscribing the
legitimation of coercion in decision-making. The right to autonomous decision—méking is clearly
recognized, although the qualification in Article 12(4) of the CRPD is potentially troublesome,
with its reference to setting up a mechanism for ‘proportional and tailored [exemptions] to
prevent abuse’— a phrase that is left open-ended.

Article 12 of the CRPD provides a framework for recognizing the legal capacity of
persons, with disabilities, and the principles for operationalizing it. A framework for a new legal
constr@ction can be developed using the six principles as the baselines against which involuntary
treatment can be measured, along with the specific guarantees of legal capacity provided in
Article 12 of the CRPD. The CRPD in this way addresses both the subjugation of persons to a
limitation of legal capacity through legal standards or procedures for depriving them of legal
capacity, compulsory treatment or forced institutionalization or hospitalization (see for example,
Article 17 (respect for physical and mental integrity), Article 25(d) (free and informed consent in

health care), Article 5 (reasonable accommodation) and Article 14 (liberty)), and the extension of
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supporfive measures that respect the autonomy, integrity, and equality of persons with
disabilities.

Other international agreements also support this right of legal capacity or specifically
prohibit denying entitlement, although they are more categorical. These include the International
Covenant on Civil and Political Rights (ICCPR), which guarantees the right to be recognized as a |
person before the law (Article 16) and to be equal before the.law (Article 26). In General
Comment 8 of the ICCPR (UN Office of the High Commissioner for Human Rights 1982), the
Human Rights Committee held that Article 9 applies to deprivations of liberty owing to mental
illness, including in criminal cases and detention in a private facility. General Comment 21 (UN
Office of the High Commissioner for Human Rights 1992) makes it clear that this applies to
psychiatric hospitals, and particularly prohibits subjecting persons who are deprived of their .
liberty to any medical or scientific experimentation.

The International Covenant on Economic, Social, and Cultural Rights (ICESCR)
incorporates the right to the highest attainable standard of mental and physical health. The
ICESCR includes two elements: the first specifies access to goods and services, and that health

services are available, accessible, acceptable, and of good quality. The second specifies the right

* to be free from interference, including non-consensual medical treatment and experimentation.

However, the ICESCR exempts coercive treatment of mental illness subject to the conditions of
the UN Principles for the Protection of Persons with Mental Iliness and the Improvement of
Mental Health Care 1991 (MI Principles). The MI Principles, while not formally binding, have
also been influential in issues around cap‘;clcity. They are significantly more limiting than the
CRPD in presuming that “mental illness” may lead to incapacity, and consequently they provide

for the appointment of a personal representative. Generally, the goal of the MI Principles is to



protect individuals from coercion in decision-making and to structure provisions to ensure the
protection of their interests, but they do not address the exercise of affirmative or supported
decision-making. Thus, they do not relieve the need for individuals to negotiate capacity to make
decisions and exercise rights, nor do they provide guidelines for supported decision-making.

They sfate:

I"rinciple 1(16): Any decision that, by reason of his or her mental illness, a person lacks
o legal capacity, and any decision that, in consequence of such incapacity, a personal

representative shall be appointed, shall be made only after a fair hearing by an

independent and impartial triBunal established by domestic law. The person whose

capacity is at issue shall be entitled to be represented by a counsel.

Principle 1(7): Where a court or other competent tribunal finds that a person with mental
illness is unable to manage his or her own affairs, measures shall be taken, so far as is
necessary and appropriate to that person’s condition, to ensure the protection of his or her

interest.

Principle 9(4): . The treatment of every patient shall be directed towards preserving and

enhancing personal autonomy.

However, the MI Principles have been extensively criticized with respect to informed consent on
the basis that they are paternalistic, provide only a minimum standard of protection, and have
substantive limitations (Rosenthal and Rubenstein 1993-94; Gendreau 1997; Jones 2005; Dhir

2005; Hunt and Mesquita 2006).

10
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In addressing “mental” disability, the Special Rapporteur on the Right to Health (2005)
criticized human rights violations concerning intellectual disability, persons in segregated service
settings, and residential institutions. He (2005: para. 15) singled out the administration of

treatment to psychiatric patients without their informed consent:

People once thought incapable of making decisions for themselves have shattered
stereotypes by showing that they are capable of living independently if provided with
appropriate legal protections and supportive services. Moreover, many people once
thought permanently or inherently limited by a diagnosis of major mental illness have

demonstrated that full recovery is possible.

A number of authors have concluded that legal capacity is at the core of all other rights, making
it fundamental to the exercise of rights for persons with disabilities. As the Ontario Law
Commission working paper by Michael Bach and Lana Kerzner argues (2010: 30) citing Tina
Minkowitz: ‘[t]he languége of Article 12 represents a shift from the traditional dualistic model
of [mental] capacity versus [mental] incapacity and is viewed as an equality-based approach to
legal capacity’. It has been recognized as a major breakthrough in view of the many prevailing
legal systems that are based on determinations of mental incapacity and guardianship/substitute
decision-making regimes.

This chapter turns now to the challenges entailed in negotiating capacity at the national
level, by considering how Colombia and Canada have épproached these issues. Have legislators
examined affirmative choice for persons with disabilities? How is it possible to restrict
substitute decision-making or the making of decisions on another’s behalf? What social and legal

conditions would allow this to occur?

11



Negotiating Legal Capacity in Colombia

The tension between a strong codification tradition

and a progressive constitutional order

Colombia serves as an interesting case study for analyzing how capacity gets negotiated, and the
challenges and opportunities faced by persons with disabilities at the local level when promoting
the implementation of international human rights nonﬁs. Colombia’s legal reforms frequently
serve as models for other countries in the region. Recently, the right to legal capacity for persons
with intellectual and psychosocial disabilities has been widely discussed in the country; among
other developments, the Colombian Cdﬁgress recently adopted a major reform to the Civil Code
concerning legal capacity (Law 1306 of 2009) .Disability organizations have publicly demanded
supported decision-making alternatives for persons with intellectual and psychosocial disabilities
(Asdown Colombia, and FundaMental Colombia 2010), and some constitutional challenges are

currently underway against several proVisions of the new law (Universidad de los Andes 2011).

The Colombian case is interesting because it reveals a tension that is not uncommon in
other countries — the coexistence of two legal traditions: one conservative, based on legal
formalism and another more progressive tradition that uses different means to try to guarantee
human rights at the local level (see Restrepo-Saldarriaga 2011: 4-7; Cepeda-Espinosa 2004: 179,
describing the tension of legal traditions in Latin America). In Colombia, this tension is
exemplified by the contrast between the power of the Codes, which were written in the 19th
century and the progressive Colombian Constitution, which was enacted in 1991 and is defended

by an activist constitutional court.

This section will illustrate this tension and highlight the importance of acknowledging it

12
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when devising strategies to implement the CRPD at the local level. Legal capacity under
Colombian law is mainly regulated under the Civil Code, which informs the interpretation of all
other related norms. Thus, judges.refer to the Civil Code when faced with problems of
Interpretation or with situations that are not governed by other legislative areas. Special emphasis
is placed on the meaning of the Code for the Latin American legal tradition and how it has
served to exclude groups of people from the enjoyment of fundamental rights. This section will
then go on to contrast the existing statutory law with the provisions of the Constitution and the
jurisprudence of the Colombian Constitutional Court regarding legal capacity and consent to
treatment. Although most of the cases presented are not related to persons with disabilities, they
illustrate how the Constitutional Court decides issues of autonomy and decision-making in
complex cases. Finally, this section will explore how the Colombian Constitutional Court has
addressed matters of support in decision-making and clarify how these relate to the concepts of

equality and reasonable accommodation.

Legal capacity and consent to treatment under

Colombian Statutolry Law

A common feature of the Latin American legal tradition is the adoption of the Codes in the 19th
century. In particular, the French Code, known as the Code Napoleon, provided many of the core
concepts and methodologies of private law in Latin America (Mirrow 2010: 845). The
codification of private law was one consequence of the struggle for independence in the region,
meeting thé need of those who framed the law to have clear legal rules that promoted national
identity and a formal equality of all citizené. The Code encompassed the ideals of liberal thinkers
of the time, and depicted the individual as a rational independent being. Any individual who did

not conform to this depiction was treated by the Code as an ‘outsider’ with limited recognition as

13



a citizen.

The definition of legal capacity used in the Colombian Civil Code of 1887 is a good
example of how the codification of private law ended up excluding individuals from the
recognition and guarantee of their rights. With respect to the right to legal capacity, the original

drafting of the Civil Code was as follows:

Article 1503. Presumption of Capacity. Every person is legally capable, except those

that the law declares incapable.

Article 1504. Absolute and Relative Incapability: Are deemed absolutely incapable
the insane, the prepubescent and the deaf and mute, who cannot be implied in writing.
Their actions do not produce any obligations, not even natural obligations, and do not
admit support bond.

Are also unable, adult minors who have not obfained authorization, the spendthrift
under interdiction to administer their own affairs, married women and legal entities.
But the inability of these four classes of people is not absolute and their actions may

have value in certain circumstances and under certain respects prescribed by law

These articles about capacity were based on two legal institutions in Roman law: the Marital

|

\

|

|

-

(Law 57 of 1887).
Potestas (Potestad Marital) and the Patria Potestas (Patria Potestad). The first relates to the
|

body of rights that the law confers on the husband over the person and property of his wife. The

second concerns the group of rights that the law grants parents over their children. These legal

14
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institutions were justified by the presumption of incapacity of some individuals to dispose freely
of their persons and their property, under the assumption that they were not responsible for their
acts. Protection of the person and of society was the central argument for justifying the figure of
Potestas (authority).

| In the case of persons with disabilities, presumed by the Code to be absolutely incapable,
the result was (and still is) the declaration of nullity of all their acts and contracts. In general,
after a person has been judicially(declared interdict, this presumption makes it impossible for
him/her to exercise or participate in basic decisions, such as the decision to sign a working
contract, to marry, to have children, or to decide a place of residence. According to the law, a
guardian or a curator should make those decisions on the individual’s behalf (see Colombian
Civil Code 1887, Articles 428 and 432). The law also commonly allows for guardians to obtain
judicial permissioﬁ to sterilize persons with disabilities, to subject them to medical procedures,
or to force them to be institutionalized. The derogatory terms with which the Code refers to
persons with Aisabilities illustrate the lack of recognition and the denial of dignity: until Very
recently, civil legislation used the terms ‘furious mad,’ ‘fools’, ‘imbeciles’, ‘idiots,” and persons
with ‘raving madness’ to refer to persons with disabilities (see for example, Colombiaﬁ Civil
Code 1887: Articles 140, 545, 554).

Some reforms were eventually made to the original drafting of the Code. Mainly, these
changes eliminated restrictions on women’s legal capacity from the Colombian legal system.
Among other legal reforms, Law 1328, enacted in 1932, granted civil status to women, allowing
them to manage and dispose of their property. Decree 2820, enacted in 1974, abolished the
Marital Potestas.

In contrast to the achievements of women, reforms to the Civil Code and other provisions

15



regarding legal capacity of persons with disabilities were almost nonexistent in the 20th century.
Market interests helped boost reforms with regard to women’s legal capacity (Velasquez 1989),
but the same logic did not apply to persons with disabillities.

Some reforms have taken place in recent years. In 2003, the Constitutional Court
declared several of the derogatory terms with which the Code referred to persons with disabilities
to be partially unconstitutional (Corte Constitutional 2003: Decision C-478/03). In its judgment,
the Court devoted several pages to explain how those terms reflected the ‘lexicon of the medical
profession’ at the time of the enactment of the Code Napoléon. Fér the Colombian Constitutional
Court, to sustain such an ‘archaic terminology’ with respect to persons with disabilities would
amount to promoting prejudice against them and to denying their inherent dignity. However,

unfortunately, the Court also affirmed the extreme importance of guardianships and curatorship

~ in protecting the person with a disability, despite the fact that they ‘impose a severe restriction on

the exercise of patrimonial rights, and in general, of théir civil capacity’ (Corte Constitutional
2003: Decision C-478/03).

In 2009, the Civil Code underwent a major reform related to issues of legal capacity. Law
1306, ‘[By] which ﬁorms for the protection of people with mental disabilities are dictated and
norms for legal representation of incapable emancipated persons are established’, amended more
than 100 articles of the Civil Code concerning legal capacity. Among other reforms, the Act
introduced substantive changes to the process of interdiction, appointment of tutors and
institutionalization of persons with disabilities in psychiatric facilities.

Although Law 1306 has had some positive outcomes compared with the original drafting

of the Code, it continues to reinforce the Roman civil tradition according to which the main goal

. of a system of legal capacity is the protection of propefty and the security of legal transactions,
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rather than the promotion of independence, equality, and participation of persons with disability
in all respects of social life. Law 1306 also portrays a suffering being and reinforces an ideal of
normality, which has been used frequently to restrict minority rights (see for example, Law
1306/09, Articles 1-2).

Finally, in its overall impact, the Law is far removed from the intent of the CRPD with
respect to legal capacity. Rather than presuming the capacity of persons with disability, it
operates under a model of incapacity, assuming that some individuals, because of their disability,
are incapable of making decisions By themselves. For example, the law makes an unfortunate
classification between what it calls ‘persons with absolute disabilities’ and ‘persons with relative
disabilities’. The first, according to the Law, would be those persons ‘suffering from a severe or
deep affection or pathology regarding learning, behavior or mental deterioration’ (Law 1306 of
2009: Article 17). The second would be those with ‘behavioral deficiencies, wasteful
administration conduct, or business immaturity who may puf their property under risk’ (Law |
1306 of 2009: Article 32). Furthermore Law 1306, instead of implementing supported decision-
making mechanisms to allow individuals to live independently and to be self-determining, is
concerned mainly with amending the intefdiction process and the appointment of guardians
(Articles 16-18). As opposed to prohibiting involun;cary institutionalization, the Law continues to
permit it if a ‘medical expert’ considers it to be “necessary for the health and therapeutic
treatment of the person or to protect the general public’s safety and peace” (Articles 20-24).
Moreover, Law 1306 establishes a public registry of persons who have been interdicted — that is,
whose legal capacity has been fully removed (Article 19), in clear violation of the right to

privacy and the right to equality, among other rights. In summary, this Law exemplifies the
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importance of clarifying the core concepts with respect to legal capacity, as advanced by

international instruments such as the CRPD.

Legal Capacity and consent to treatment under the jurisprudence

of the Colombian Constitutional Court

Although Law 1306 is an example of an unfortunate outcome of recent legal capacity reform, the
Colombian legal system can also provide important insights about ways to move forward _in
recognizing legal capacity and encouraging supported decision-making for persons with
disabilities. A progressive transformation has evolved since the Coﬁstitution of 1991, especially
in the doctrine of the Colombian Constitutional Court. The Court, which is known as one of the
most activist Courts worldwide (Landau 2010), ‘has embraced the protection of fundamental
rights as its driving force behind its institutional role. The protection of human dignity, freedom,
substantive equality and solidarity has become a primary agenda, allowing disadvantaged social

groups to seek judicial redress’ (Restrepo Saldarriaga 2012: 7).

The jurisprudence of the Court regarding autonomy and consent to treatment provides
interesting precedents to ensure that persons with intellectual and psychosocial disabilities can
exercise their legal capacity. As in Caﬁada, the general rule is the right of patients to decide
freely about medical treatment. The Court has placed important emphasis on the fact that consent
to treatment must be informed and free. Thus, a person has the right to receive all the
information necessary to be able to appreciate the consequences of a particillar medical treatment.
Several cases involving adults refusing medical treatments have led the Court to reinforce its
jurisprudence with respect to autonomy. In one case, an adult woman refused chemotherapy for

her diagnosed cancer. In decision T-492/93, the Court denied the tutela, holding that under the
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‘right to free development of peréonality’ (Art. 16), a person is entitled to decide for him/herself
if he/éhe wants to receive treatment. This was a short and uncontroversial ruling, but served as a .
foundation for future jurisprudence in more complex cases dealing with decision-making.

For example, in 1994 the Court declared as unconstitutional a legal provision which
criminalized the possession and use of narcotic drugs, and which imposed penalties such as
arrest and mandatory psychiatric treatment‘(Corte Constitucional 1994: Decision C-221/94). The
Court ruled that the right to free development of an individual’s persopality can only be
constitutionally restricted when it affects others, and struck down the criminalization of the
possession and use of drugs. It noted that if the State wants to reduce drug consumption, it
should use education, rather than criminalization, to avoid compromising personal autonomy. In
this decision, the Court (Corte Constitucional 1994: Decision C-221/94) emphatically rejected

forced treatment and institutionalization as an attack on human dignity:

With the excuse of treatment of certain behaviors that are deemed deviant or assimilated
to diseases, hides a ferocious State’s repressive power. It is a power even more censurable
when it is presented as a paternal attitude (almost a loving one) against the dissident.
Seclusion in psychiatric facilities or similar measures is, since a long time ago, an

abominable mechanism used by totalitarian regimes to ‘cure’ the unorthodox ...
Furthermore, the Court (Corte Constitucional: Decision 1994, C-221/94) explicitly referred to

persons with disabilities, arguing that institutionalization of these individuals should be also an

act of free will, rather than imposed:
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the protection of the persons with ‘physical, sensory and psychical’ disabilities referred
to in Article 47 of the Constitution, must be understood as an obligation of the State in
favor of those who, being in one of those situations, request it; thus creating an
advantageous situation for them, who have then, the power to require such assistance and
not the obligation to stand decisions of the State against their autonomy. The State, the
Court insists, cannot regard itself as the owner of the will and life of individuals.

(emphasis added)

These legal cases also highlighted other important issues. First, they clearly showed that vague
considerations about the protection of public interest and society no longer trump the exercise of
autonomy. The High Tribunal ruled that it is not reasonable to limit an individual’s autonomy
under the sole argument that she or he might endanger others or engage in undesirable actions or
behaviors. The Court stated that, within the Colombian legal system, ‘a person cannot be
punished for what she or he presumably will do but for what she or he does’ (Corte
Constitucional 1994; Decision C-221/94). Secondly, the Court ruled that, although
understandable, suffering or fear among family members is not a reasonable rationale for
significantly limiting the possibilities of decision-making. Third, the Court ruled ‘that it is not
legitimate for the state to interfere in a citizen’s decision to harm him or herself’ (Cepeda-
Espinosa 2004: 579). As controversial as this decision might be, it challenges the overprotective
.rationales of most legal capacity regimes.

The Colombian Court has also ruled that the State may not fulfill its duty to protect life
by disregarding an individual’s autonomy and dignity. In a 1997 ruling, (Corte Constitucional

1997: Decision C-239/97) the Court decriminalized euthanasia when it is performed on a
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terminal ill patient who has expressly and freely requested assistance to die. According to the
Court, from a pluralist perspective, the assertion of an absolute duty to live is not sustainable,
because life must not be understood as merely tenable, but instead as life with dignity. Therefore,
the state should respect the informed consent of a patient who wishes to die a dignified death.

The 1997 ruling illustrates how the right to live protected (Article 11) is not only about
survival: it is also about living a life with dignity. For the Court to deny a person the possibility
for a meaningful existence, or the ability to decide what is ‘good’ or ‘bad’ violates not only
personal liberty, but also the right to live. The Court acknowledged that a person with a terminal
illness could be in a state of great vulnerability, so it mandated that some protective measures
should be taken to ensure that the individual provides free and informed consent. The important
issue here is the Court’s ruling that protective measures should not include denying the
possibility of the individual making decisions.

Several other cases deal with the issue of involuntary treatment. For exﬁmple, the Court
has addressed the issue of whether or not minors can make decisions by themselves concerning
medical treatment. The Court has ruled that in these cases, the fiction of age as a criterion for
consent established by the Civil Code is ‘not applicable. These cases illustrate how the Court’s
jurisprudence emphasizes autonomy with respect to medical treatment, even going so far as to
disregard traditional rules established by tﬁe Civil Code about legal capacity. In all of these cases,
the Court placed a strong emphasis on informing and supporting individuals to make free and
informed decisions. |

However, when confronted with cases dealing with decision-making possibilities for
persons with intellectual or psychosocial disabilities, the Court has not applied these rules

consistently. Most of these cases have relied on civil law provisions regarding legal capacity for
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persons with disability, without noting that these rules may interfere with the exerciée of
autonomy rights (see for example, Corte Constitucional, Decisions T-560A/07, C-478/03, T-
507/07, T-867/08). The Court seems to favour the idea that ensuring human rights for piersons
with disabilities requires overprotection. This is evident even in the Court’s continual references
to persons with disabilities as being extremely vulnerable and in need of protection. Moreover, in
contrast to its approach in other cases in which medical opinions are only one of several aspects
of determining decision-making capacity (for example, in the so-called hermaphrodite case,
Decision T-585/2000, the Court felied on evidence from a multidisciplinary group), the Court
regards a medical diagnosis as sufﬁc_ient if the person in question has an intellectual or a

psychosocial disability.

One exception, however, should be highlighted. A 2002 case (Corte Constitucional 2002:
Decision T-850/02) involved the sexual and reproductive autonomy of a woman with a “slight
mental disability’ who had expressed the desire to become a mother on several occasions.
Through a tutela action, her mother had requested public health officials to sterilize her to
prevent pregnancy. Although a psychiatric expert testified that the petitioner’s daughter lacked
- the capacity to fully understand the responsibilities stemming from motherhood, the
Constitutional Court saw this testimony as introducing the possibility that her capacity could be
enhanced with appropriate information and support. Iﬁstead of ordering the sterilization, the
Court ordered the daughter’s healthcare provider to enroll her in a special comprehensive
educational program in accordance with her capacities and needs, providing her with appropriate
education for an individual with her intellectual capacity to enable the autonomous and

responsible exercise of her sexuality and maternity.
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Supported decision-making as an alternative to negotiating

capacity: the Colombian Experience

Some of the cases discussed above illustrate how the Colombian Constitutional Court has
regarded support to be an important element in guaranteeing an individual’s autonomy and
dignity. In addition to the cases dealing with autonomy, several decisions regarding the equality
clause (Colombian Constitution: Article 13) provide a solid framework for supported decision-
making for persons with disability. ‘Support’ is closely linked with the concept of ‘reasonable
accommodation’. The Colombian Constitution imposes on the State not only negative duties (to
abstain from arbitrarily discriminating), but also positive obligations to adopt the measures

necessary to guarantee conditions of substantial equality. Paragraphs 2 and 3 of Article 13 state:

The State shall promote conditions for the guarantee of a real and effective equality and

shall adopt actions in favor of groups that have been discriminated or marginalized.

The State shall provide special protection to those people that due to their economic
physical or mental status are in vulnerable circumstances and will punish any abuse or

mistreatment perpetrated against them.

Under the equality provision, the Court has ruled that the state has a positive obligation to take

measures to remove barriers that impede persons with disabilities from being able to exercise

their rights as others do. For the Court, lack of compliance with this obligation is equivalent to a:

form of arbitrary discrimination and, to this end, it has ordered reasonable accommodations on
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several occasions to guarantee that a person with disability can exercise his or her rights. For
example:

* The Court demanded that the State provide interpreters to guarantee the right to
education for minors with hearing disabilities (Corte Constitutucional 2011: Decision T-
051/2011).

* The Court guaranteed the right to vote for persons with visual disabilities by ordering the
State to provide ballots in Bf_aille (Corte Constitucional 2003: Decision T-487/03).

e In 2007, the Court ordered City Hall to provide ramps in its historical building, to
guarantee persons with a physicél disability the right to work (Corte Constitucional
2003: Decision T-576/03).

* In one of the most relevant cases concerning the right to health, the Court ruled that the
health system must provide free transportation for persons with disabilities, when needed,

to guarantee access to medical treatment (Corte Constitucional 2008. Decision T-760/08).

In shon,. reasonable accommodation, which is a form of support, has been at the centre of the
Court’s equality jurisprudence.

It is important to note that, contrary to the jurisprudence of Canadian courts, the
Colombian Constitutional Court does not resort to distinctions between positive or negative
rights in order to intervene. Especially in cases concerning substantive equality and socio-
economic rights, the Colombian Constitutional Court has expressly stated that this distinction is
irrelevant with regard to whether the Court should intervene to guarantee rights (see for example,

Corte Constitucional: Decision T-760/08).
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Beyond negotiation: supported decision—iﬁaking

gaining recognition in Colombia

A number of issues need to be addressed in the Colombian context to ensure supported decision-
making gains recognition. The challenge is devising strategies for replacing the- ideas put forward
in the 19th century, so that it is possible to achieve the aims expressed in recent international
instruments such as the CRPD. In the Colombian context, the increasing importance of
constitutional case law and the progressive Constitutional Court could help introduce new
paradigms into the legal system. However, the Court also needs to understand what the
‘paradigm shift’ is all about. One important way to do this is to show the Court that its
jurisprudence already encompasses the core ideas of the CRPD and other international
instruments that encourage the recognition‘of decision-making abilities among pérsons with
intellectual and psychosocial disabilities. Disability organizations are preparing a constitutional
public action against several provisions of the 2009 Law 1306, which will provide an interesting
opportunity to move the Court’s jurisprudence a step closer to guaranteeing autonomy, equality,

and dignity for all.

Legal Capacity and Consent to Treatment in Canada

In Canada, persons with intellectual and psychosocial disabilities have faced pervasive and
persistent marginalization and exclusion. Yet human rights legislation and more recently,
constitutionally protected equality rights promise otherwise. We focus on decision-making about
health care to examine the reality that peop'le with serious psychosocial and intellectual

~ disabilities face despite these protections.
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Justice Cardozo has stated that “[e]very human being of adult years and sound mind has

the right to determine what shall be done with his own body”(Schloendorff'v Society of New York
Hospital 1914: 93). This precept has guided Canadian judicial decisions about medical decision-
making and treatment for decades. It gives substance to the respect for bodily integrity and
autonomy that is bésic to common law, and is now reflected in the Canadian Charter of Rights
and Freedoms. 1t finds expression in the legal presumptiofl that prevails in common law and has
frequently been codified in statute: all adults are presumed capable of making decisions about
treatment, and healthcare providers are required to obtain informed consent prior to treatment
(Reibl v Hughes 1980; in Ontario, see for example section 4 of the Health Care Consent Act
1996). Persons with intellectual and psychosocial disabilities have been recognized as rights
holders too. In Fleming v Reid, the Ontario Court of Appeal held that statutory provisions in the
provincial Mental Health Act, which deprived involuntary patients of any right to have their prior
competent decisions about psychiatric treatment even be considered in a later period of
incompetence, breached the patients’ constitutional right to security of the person under section 7
of the Charter. The Court stated: (Fleming v Reid 199.1: 88 ; see also Rodriguez v British

Columbia (Attorney General)1993: 587-89)

The common law right to bodily integrity and personal autonomy is so entrenched in
the traditions of our law to be ranked as fundamental and deserving of the highest
order of protection. This right forms an essential part of an individual’s security of the
person and must be included in the liberty interests protected by s.7. Indeed, in my

view the common law right to determine what shall be done with one’s own body and

26



the constitutional right to security of the person, both of which are founded on the

belief in the dignity and autonomy of each individual, can be.treated as co-extensive.

The law recognizes that individuals can be decisionally capable for some purposes and not others
— for example, someone might be able to decide to matry or to testify in legal proceedings, but
not to give instructions to a lawyer or make a will (see for example Calvert (Litigation Guardian
of) v Calvert 1997 R. v D.A.1. 2012). Capacity can come and go over time, and can vary

depending on the complexity of the decision.

Negotiating Legal Capacity in Canada

With respect to medical treatment, the legal test for capacity requires that the person be able to
understand the information relevant to making a decision abc;ut the treatment, and able to
appreciate the reasonably foreseeable consequences of a decision or lack of decision (see, for
example Ontario’s Health Care Consent Act 1996 section4). However, the law’s strong support
for an individual’s right to autonomy in the healthcare context is dependent on his/her legal
capacity to accept or reject a treatment. In Fleming v Reid, the applicants’ prior wishes about
treatment expressed when they were still considered competent had to be taken into account, not
their views when they could not meet that legal test. This poses considerable risk for individuals
with disabilities. Often, ‘even people with disabilities who do not have diminished levels of
capacity are...inaccurately perceived to be not mentally capable’ (Kerzner 2006: 338, quoting
Kaiser in Downie et al 1999) merely because of their disability. David Weisstub (1990: 116) has
noted that °...the tendency to conflate mental illness with lack of capacity...occurs to an even

greater extent when involuntary commitment is involved....”. Thus, persons with psychosocial
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disabilities who face involuntary commitment and/or involuntary treaﬁnent must often face
formidable barriers to assert their right to decide what treatment they will accept.

In assessing the current étate of Caﬁadian mental health law generally, Kaiser has argued
(2009:143) persuasively that, contrary to what might have been expected after the passage of the

Charter and with increasing recognition of the harmful effects of segregation and stigma:

...the early twenty-first century substantive legislative regime emerges as more
paternalistic and interventionist than its predecessors of the previous three decades. While
offering some modest procedural protections, there are virtually no guarantees of supports
and services to minimize the risk of disabling crises and to maximize the likelihood of
optimal social functioning...The typical mental health statute evinces almost complete
silence on human rights protections, equality rights and discrimination, health promotion,
crisis prevention and positive righté to supports and services based upon a broad

conception of health determinants.

The challenges facing people with psycho-social disabilities wanting to decide for themselves
about treatment were at the fore in the Supreme Court of Canada’s decision in Starson v Swayze
(2003). The following facts are taken from the Supreme Court judgment and from Sheila
Wildeman’s overview of this case (2012: 257). Starson had been charged criminally, tried and
found not criminally responsible by reason of mental disorder for uttering threats in the course of
an altercation at his rented premises. The Ontario Review Board (the body that supervises
persons deemed not criminally responsible under the Criminal Code) determined that he would

- remain involuntarily in psychiatric hospital, subject to the Board’s mandatory annual reviews.
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Starson had a history of frequent involuntary hospitalization and treatment and, during the same
period, a record of notable accomplishments in theoretical physics, despite a lack of formal
training in that discipline. Starson’s psychiatrists proposed treatment with anti-psychotics, anti-
anxiety medications, and mood stabilizers, which Starson refused, although he was willing to
continue psychotherapy. When his treating‘psychiatrist' concluded he was not decisionally
capable, meaning that under Ontario law, a substitute decision-maker would decide for him
whether to consent to or refuse this treatment, Starson challenged this determination before the
Consent and Capacity Board (CCB). He argued that psychiatric medications had not been helpful
in the past and would not be helpful in the future, asserting that they had been ‘the most horrible
experiences of [his] life’ (Starson v Swayze 2003: para. 98) and left him unable to continue his
work in physics and struggling even to communicate. He would not characterize his condition as
mental illness, although he did acknowledge he had some mental problems.

Starson was unsuccessful initially, but appealed further to the Divisional Court, where he
succeeded 1n having the CCB’s decision overturned. His physician’s appeal to the Ontario Court
of Appeal and then to the Supreme Court o.f Canada was unsuccessful. A majority of the
Supreme Court concluded that ;cheiCCB had erred by substituting its own view of Starson’s best
interests, rather than first determining whether he met the statutory test of decisional capacity
and could make the decision for himself. The Court concluded the evidenée established that
Starson (Starson v Swayze 2003: para. 79) was able to understand and appreciate information

relevant to deciding about the proposed treatment and the possible consequences

A patient is not required to describe his mental condition as an ‘illness’, or to otherwise

characterize the condition in negative terms. Nor is the patient required to agree with the
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psychiatrist’s opinion regarding the cause of that condition. Nonetheless, if the patient’s
condition results in him being unable to recognize that he is affected by its manifestations,
he will be unable to apply the relevant information to his circumstances, and unable to

appreciate the consequences of his decision.

While this decision generated considerable controversy, others have canvassed those issues
extensively, and they will not be addressed further in this chapter (Wildeman 2012, n. 71;
McSherry 2008; Carver 2008: 228-30; Starson v Pearce 2009).

The law with respect to whether involuntary patients capable of making treatment
decisions can refuse treatment varies across'Canada. Peter Carver (2008: 357-8; see also

Wildeman 2012: 256-57) has identified four general approaches to consent to treatment:

(a) aright to refuse treatment (Ontario)
(b) no right to refuse treatment (British Columbia)
(c) aright to refuse, subject to a “best interests” override (Alberta, Manitoba) and

(d) excluding capable individuals from committal (Saskatchewan, Nova Scotia).

Treatment for purposes unrelated to the person’s mental disorder is subject to the generally
applicable rules regarding consent to treatment: consent is required, either from the patient, or if
he or she lacks decisional capacity with respect to that treatment, from a substitute decision-

maker (Carver 2008: 364).
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Supported decision-making as an alternative to

negotiated capacity: The Canadian Experience

In Starson v Swayze (2003), the Court had to determine whether Starson was decisionally
capable; the question of supported decision-making did not arise. However, supported decision-
making is beginning to gain recognition in legislation in several Canadian jurisdictions. Nandini

Devi and colleagues (2011: 254-5) have noted that the supported decision-making model:

...1s predicated on the basic principle that all people are autonomous beings who
develop and maintain capacity as they engage in the process of their own decision-
making even if at some level support is needed...In the supported decision-making
paradigm, the individual receives support from a trusted individual, network of
individuals or entity to make personal, financial and legal decisions that must be
followed by third parties such as financial institutions, business, health professionals

and service providers.

Although supported decision-making is rarely the subject of judicial consideration, courts have
recognized its utility in assisting individuals to exercise capacity. For example, in Re Koch, a
woman with multiple sclerosis challenged her assessors’ determination that she lacked capacity
to manage her own financial affairs, and to decide whether to continue to live independently or
in a care facility (Re Koch 1997). These assessors had become involved at the instance of the
woman’s husband, from whom she was separated and engaged in litigation. As the presiding
judge remarked, ‘...in the vernacular, her cry is ‘my husband had me committed!’’(Re Koch

1997: 485). Justice Quinn concluded the assessors had been unfair in conducting their
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assessments, and the evidence did not support their conclusion that she lacked capacity. He
added, It is to be remembered that mental capacity exists if the appellant is able to carry out her
decisions with the help of others’, reférencing the services and supports available to her in the
building where she lived, which was operated by a community-based rehabilitation and advocacy
charity for 'people with physical disabilities (Re Koch 1997: 513).

British Columbia’s Representation Agreement Act 1996 provides an example of
legislation recognizing supported decision-making: adults can enter into a “representation
agreement” with trustéd persons or support services, and authorize them either (i) to help the
individual make decisions about personal care, routine financial management, health care, and
other listed matters; or (ii) to make those decisions on behalf of the individual. This agreement
does not require the individual to have ‘legal capacity’ in the conventional sense. Factors taken
into account in determining capability to make such an agreement include: whether the person
communicates a desire to have the representative help to make, in fact make or stop making
decisions; whether the person demonstrates choices or preferenées and can express feelings of
approval or disapproval of others; whether the person has a relationship with the representative
characterized by trust; and whether the person is aware that making or changing the agreement
can affect the representative’s role in decision-making. Other British Columbia statutes also
incorporate provisions related to assisted decision-making. Section 2 of the Adult Guardianship
Act 1996, for example, states that guardianship should» not be sought or granted unless
alternatives, such as providing support and assistance, have been attempted or carefully
considered (see also, for example, the Health Care (Consent) and Care Facility (Admission) Act

1996).
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In Manitoba, the Vulnerable Persons Living with a Mental Disability Act 1993 is meant
to protect the rights of ‘vulnerable persons’, including any adult who lives with a mental
disability and requires assistance with basic needs of personal care or property management.
While the legislation promotes supported decision-making over substitute decision-making, it
does so for a limited class of persons. Section 1 defines ‘mental disability’ solely in terms of
intellectual disability, and excludes ‘mental disorders’, limiting the statute’s reach. Section 6(2)
states that “[s]upported decision-making by a vulnerable person with members of his or her
support network should be respected aﬁd recognized as an important means of enhancing the
self-determination, independence and dignity of a vulnerable person”. Section 6(1) defines
‘supported decision-making’ as ‘...the process whereby a vulnerable person is enabled to make
and communicate decisions with respect to personal care or his or her property and in which
advice, support or assistance is provided to the vulnerable person by members of his or her
support network’.

Manitoba Family Services and Labour (2012) describes the role of a support network as
including involvement in individual planning; supporting the person making choices and

decisions; helping the person understand, communicate, and carry out functions they may not be

able to do alone; and linking the person to a larger community to strengthen the circle of support.

Prince Edward Island and the Yukon also have legislation that provides for assistance in ‘

decision-making, the former with respect to health care, and the latter more generally (Consent to

Treatment and Health Care Directives Act 1988 (PEI); Adult Protection and Decision-Making
Act 2003 (Yukon)).
In contrast, substitute decision-making, which is the norm in much guardianship Jaw,

allows others to make decisions on behalf of a person who cannot meet the legal test for
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decisional capacity. Leslie Salzman (2010: 165) has noted that ‘[w}hen it comes to the obligation
to assist persons with a diminished ability to make decisions...we generally accept the notion of
supplanting, rather than assisting, the decision-making process’. While there has been some
openness to supported decision-making, substitute decision-making remaiﬁs the prevalent model
in Canada.

Robert Gordon (2000: 65) has argued that ‘...the concept simply recognizes the way in
which most adults function in their everyday lives’ (see also Bach and Kerzner 2010; Devi et ai.
2011). Rather than accepting the sharp distinction drav§n in law between those who meet the
legal test for decisional capacity and those who do not, they emphasize that many individuals
seek help with decisions — from family, friends, lawyers, physicians, accountants, mechanics,
and others. Thus, they stress our similarities as decision-makers, rather than our differences, and
argue that needing assistance should not automatically disqualify an individual as an autonomous
decision-maker. Instead, appropriate supports must be made available, enabling the person
concerned to retain power and authority.

The provision of appropriate supports is consistent with obligations under human rights
legislation and the Canadian Charter. Individuals have a right to access services (including health
care) without discrimination on the basis of disability. They have a right to equality before and
under the law, and to the equal protection and benefit éf the law, without discrimination because
of disability. As rights holders, they are entitled to regsonable accommodation so they can
exercise those rights. Further, as Gwen Brodsky, Shelagh Day and Yvonne Peters (2012:9)
pointed out in their recent analysis of developments in human rights and Charter jurisprudence,
Accommodation in the 21° Century, the Supreme Court of Canada’s decisions in British

Columbia (Public Service Employee Relations Commission) v British Columbia Government
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Service Employees” Union (1999) (Meiorin) and British Columbia (Superintendent of Motor
Vehicles) v British Columbia (Council of Human Rights) (1999) (Grismer) have made it clear/
that the duty to accommodate is not limited to °...a duty only to make individual after-the-fact
exceptions’, but extends to changing the standards employed from the outset (Brodsky, Day and
Peters 2012: 9; see also Pothier 1999-2001; Schucher 2000: 338.). Speaking about employment-
related discrimination on the basis of gender in Meiorin (1999: para 68), Chief Justice

McLachlin stated:

To the extent that a standard unnecessarily fails to reflect the differences among
individuals, it runs afoul of the prohibitions contained in the various human rights statutes
and must be replaced. The standard itself is required to provide for individual

accommodation, if reasonably possible.

The Court’s reasoning was not limited to employment: Grismer was a case of discrimination on
the basis of disability in the criteria used to determine eligibility for a driver’s license, and the
Court took the same analytical apprbach. Brodsky, Day, and Peters (2012: 10) have concluded

that “[a]ccommodation is not only tinkering, for individuals; it is systemic. It is not only after the

-fact, it is proactive’. This understanding of reasonable accommodation meshes well with

frameworks that would enable supported decision-making.

Beyond Negotiating: Supported Decision-making

gaining Recognition
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Consistent with the decisions in Meiorin and Grismer, when negotiating capacity it is important
to broaden the standard for determining capacity to accommodate persons with disabilities. More
particularly, we argue there is an obligation to ensure reasonable accommodation to enable
persons with psychosocial and intellectual disabilities to exercise their capacity to make
decisions. Such accommodation could include forms of supported decision-making that the
individual concerned needs and wants (see examples in Bach and Kerzner 2010: 24). This may
entail imposing positive obligations on the state or on service providers, to ensure needed
supports are made available.

Canadian courts have been notably reluctant to recognize that the State may be subject to
positive obligations to remedy a breach of individuals’ constitutional rights. The Supreme Court
of Canada’s decision in Eldridge v British Columbia (Attorney General) (1997) 1s a rare
exception, one which arose in the context Qf disability (see also Canadian Association of the
Deafv Canada (2006) regarding access to governmeﬁt by people with impaired hearing). The
Court concluded that, in refusing to fund sign language interpreters to allow individuals with
hearing impairments to communicate effectively with physicians when receiving publicly
inéured health services (a benefit to which all Canadians are entitled by law), hospitals and the
provincial public health insurance plan had discriminated on the basis of disability and breached
the Charter right to equality. In reality, the Supreme Court of Canada’s judgrhent has not been
widely i_mplemented in practice (Flood and Chen 2010: 494). The more common judicial
response to claims that the State is constitutionally obligated to take positive steps to avoid
breaching citizens’ Charter rights is evident in the Supreme Court of Canada’s decision in

Gosselin v Quebec (Attorney General) (2002), a challenge to the Quebec government’s decision

-to reduce welfare payments to younger recipients unless they participated in approved training
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programs. The Court concluded that the State had not breached individuals’ rights to life, liberty,
and security of the person under section 7 of the Charter, or their equality rights under section 15,
even though it had reduced the welfare payments in question to levels grossly inadequate té'
support life. The Court declined to interferé with the government’s decision, essentially holding
that whether or not welfare recipients received sufficient support to survive was a policy decision
for the government to make, and not a matter of positive obligation on the state.

Human rights legislation and statute-based human rights 'protections, however, have often
provided the basis for imposing positive obligations. For example, in Council of Canadians with
Disabilities v Via Rail Canada Inc. (2007), the Supreme Court of Canada confirmed that service
providers must utilize inclusive standards in designing services, such that Via Rail had to ensure

- the rail cars it had purchased secondhand met accessibility standards for passengers with
mobility restrictions.

Relying on this decision and others, Gwen Brodsky, Shelagh Day and Yvonne Peters
(2012: 43) argue that ‘[i]f access to an institution or setvice is fundamental to the equality of
people with disabilities and the sought-after accommodation is integral to it, denial of the
accommodation should be understood as prima facie discrimination’. Deciding about how to
live one’s life certainly fits this description, making retaining decision-making power and
authority vital to achieving equality, and triggering the obligation to provide reasonable
accommodation tailored to an individual’s circumstances.

Recognizing the duty of the State and service providers to provide reasonable
accommodation could serve as a counterweight to courts’ reluctance to impose positive
obligations on the State. As Justice Sopinka noted in Eafon v Brant County Board of Education:

(1997: para 67)
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Exclusion from the mainstream of society results from the construction of a society based
soiely on “mainstream” attributes to which disabled persons will never be able to gain
access...Rather, it is the failure to make reasonable accommodation, to fine-tune society
so that its structures and assumptions do not result in the relegation and banishment of
disabled persons from participation, which results in discrimination against them...It is
recognition of the actual characteristics, and reasonable accommodation of these

characteristics which is the central purpose of s.15(1) in relation to disability.

Arguments that an expansive understanding of ‘reasonable accommodation’ is needed to enable
decision-making by persons with psychosocial and intellectual disabilities will likely be met with
the response that because of ‘real differences’, these individuals cannot make their own decisions,
whether about treatment or other matters. In other words, borrowing from language used in
Eaton, the “true characteristics of this group” preclude them from this role, and require instead
that others assume authority over their lives. Tied to this will be arguments that the cdurts’
parens patriae powers mean the judiciary has an obligation to protect those who are not able to
care for themselves. However, this kind of blanket conclusion, made without seriously
considering how supports could enhance individuals’ ability to understand, appreciate, and make
decisions, falls short of meeting the requirements of human rights law. Considerations of
reasonable accommodation must be built into the standard from the outset. With regard to the
courts’ parens patriae responsibilities, its powers are meant to protect persons who are not
decisionally capable (Peppin 1989-90: 65). If supports can enable a person to meet that threshold,

then the court’s jurisdiction would not be triggered.
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CONCLUSIONS

Concerns about the context and content of a decision-making model will, and should, persist.
Supported decision-making can easily slide into substituted decision-making, such that an
individual’s decision is effectively made by his or her support network instead of by the person
concerned. The individual may be also vulnerable to exploitation and abuse. Further, supported
decision-making could be imposed too readily and applied to individualé who do not need it, -
thereby subjecting them to unjustified intrusion.

Historically, some classes of people have had to negotiate their legal capacity. Some
issues, such as those related to involﬁntary treatment, are constructed in law and then
individually negotiated. Although some groups have made progress in afﬁrming their decisional
capacity, others, particularly persons with psychosocial and intellectual disabilities, have faced
greater barriers in asserting their rights to legal capacity. The CRPD is a step forward in this
respect, in that it presents an interpretation of decision—making that is not categorical but can be
supported.

Framed within questions that arise at the interface of medical treatment, legal protection,
and community care, this chapter has argued that dignity, equality, non-discrimination,
autonomy, and inclusion are inherent to every individual, whatever his or her condition. Within
these parameters, individuals are presumed to have the legal capacity to act or to make their own
decisions. The need for support or accommodation should be proportional to a person’s
capability and the nature of the disébility should determine what support or supports need to be
provided. The effectiveness of support provided (an outcome measure) should determine whether

the support is adequate and appropriate. Every individual’s dignity, equality, and decision-
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making capacity must be recognized along with an acknowledgement that the latter (may vary
under different circumstances and over time.

The challeﬂge now is to implement the CRPD domestically. Here, we have focused on
two coﬁntries to explore some of the local challenges faced by persons with disabilities in
gaining reco gnition of their legal capacity. Canadian and Colombian courts both take human
rights seriously, but the cases from both countries demonstrate entrenched and grounded notions
of substituted decision-making, and reveal the presumptions about persons with disabilities that
have led to legal constructions of (in)capacity. To remove these legal blinkers, we need to re-
think ecapacity, beginning with a presumpti.on of ability with support. The concept of support
needs to be central, rather than individual ability; the idea of reasonable accommodation is a first
step. In any case, the legal framing of support needs to be addressed. An expansive model of
supported decision-making in the context of reasonable accommodation will draw on concepts of
equality that fall outside the traditional notion of equal treatment, and beyond the neo- liberal
notion of equal opportunity to recognize equal outcome (Rioux and Valentine 2005: 47-69;

Rioux 2003: 287-317).
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+ demncracia pardripariva que, & bien no abasdona fa idea de la wpresenta.
€idn, resales la impertinga de fa panticipacion cimdadana en todas fas exfosas
de b vids priblics. Auogue s worh demodridies os exvéng ¥ complefa, pana
entzndac el cambio de modblo se empézard par definirla demucrazia represen-
tackv, €0 oposicidn a Ja demucracia divects; pasa luego subrayar alguncs de los

argumentas gor los cusles of conssinients peafidid transir hacis ef modelo ...

de democracia pardeipasiva, Yeamos: -
Demos significa ‘pucble’ en priego, ¥ &mscf:x-m,parmmwn, <l ‘gobieran
el puchle?. De s misma seepcidn se enciende que on sistesms democrdtion se

opag 3 una monanw o und m'mra, en s medids 2 Qe gobierna wna -
sola persona of ex el gﬂ%xmm de-unos gogss, B, dn dsancid, el gobiermo de -
radns, del gusbin, Peto jebiio ligssr que o puchlo gobierne? fau hi sido 1a ©
caestidn veneral det debate demnendiicn. Las respuesias wadicionales o dicba -~

pregunta sc han mzoifestado, prinsipilroents, mediznte dos Blemulas en prin.
ciplo exchayentes: b democracis direas v Idemorsachs cepresentuciva,

. Lademaciacia direcra; defendida con pran pasién-por Rousseaw, Insisre
s que Ja democracis nio pitede sar orrs fose qite g unidsd enere ¢ sujecd
v ¢ objeto de poder politoet Bx dedin, ol 12 demosmeiz es el pobismo el
puchlo, sus decisiones s¢ deben dar de maaera direcr, sin inermedisrios,
para quevalgun como expresion de la sobsranta populac Bajo ] modelo de
demesracia directs, cf pueble debe entonces dchmr y dicracse sus beyes, sin

beggar 1 Ja tepresenscion. Ea pudabray de ana:au: *{]a sobecants no puede .

sut represenmda, pav Ja migoa mnia que w0 pusde ser- ma]enada, comatios

ssachalmente en Ja volumad genzesl, v 1a volustad general no 5 :cprc"n@. .

e et srviomna o os oure, no hoy vérmine modis”

#l ideal de Rovsseay de gue: md: dwmﬁn pub!wa frazen, txwmiu digentta-
manee por fos cludatlanos no fue asagido poriizd cizs conteenporingas
0GR LSS DHXONGS, pos considercicnes priices— v, pot ¢l contracis, el
medele oxendido fus, y sigue sicnde, <l modelo de s demecraria eepresenia-
i agoed sogin et cual el plieblo djercesu poder por medio derepraentantes,

Ea ta dumacracia representativl, rambién Uamada indirectd’ pan dim'r\gnixia‘

de fa defendida por Rousssau, &l pushlo elige librecoence 4 sus LEPIEICOTANGS,
* pero, o diferencia de la democseria dirsca, son esos tepsesentanies ¥ oo los
ciudedanos quisnes roman lss decisiones que sordn expresadng en leyes,

* Grrcia-Pelayn, Manuel. D:mi:a comssitoinmad o:m*cmda Madrid, Abianza 1993, -

175,
+ Tusussens, feon Jocues, IJ're Canmmmf snds por Garcin Tl dix cit, o 126,

T e

v g 5 3 e

L RO 6 LA GV : ny

Avnge la Fooatn di Ja dcmr.xcm tepiwentativa ba enconcrado varias
ciones, b ge coree lberal ha sido |x predominance desde mediados dd sigle
! Como cxpl:r::. Boxventure de Sotst Sentos? grossa mede eso viside
insiste 2o bos sigulennes pm‘up’xms

L La democtasie 52 debe enendes, wme wdo, coo up procedimiento
de Farmasién e gobienos ¥ de roma de decisiones. Asl 22 privilegia
s idea domotedtice come 1n conjrote de reglas pant b fornacién. de
maporias, deatro de las cusles cubria ressltar el peso Tgnal de los vooos
v b nusencia de djsnncmncs, scenbenicas, sociules, religiosa c:mm
et b constituic del decrorado,”

W | demeemcia sepecsermnativa st Deoesita por la mmplq)d.u! del apa-
1w estatal, Asce tal corsplefidad, las decigiones publizas se deben
canalizar woedisnte reprosentantes anrarizades, para que sean offes
yuienes ecierten solwziones consensuadas & fos aasolriples paoblermss

- “pociales!”

w g representacidn cnhsumyc f Gaics solusién posible en dempercias
de grap esealt® £a téemitios de Robere Dzh!

Cumnm menar 5o yoo unidad d::imcdm [m oS, CHRS oS PEROBLS hayal,
mayo? et el yum,wﬁ pzm & participacion ciudadana y menot [ necesifad i lox
indadanos de deleger Jas d vas B poliernn o s epaeseatnt e, Cuanto o
yex lo unidad, dxyor serd Ja apicided 3z Bdine con probilemas relovanses pm %m
dndanosy msmr b ﬂ&aﬁd it e s chusladsnar. :

» Lax fmmasticrcm\mmmm puseden expassar los distintos pensamiza-
tos y manifasmariones de la socidad. Tal camo lo expuzo S:um: Mill,

7 Sznms, Doavennurs de Sous y Avieex, Leanarda, “Incroducclins paca aoplius
canion demnedfion”, ent Sznses, Bowrenair de Soun fonord Yy Devsocrsifany §¢ desco-
emozia, Lo camioen: de ts demarntchs parsieipasisa, Mésion, Fonda de Cobuen Brosisenies,
204,

¢ {dem,
¥ Bobbio, Macheren, Basciano y Exvgdo, citedo par Saainy y fvicect hed., ppr. 4064,
1 GoretaPelayn, dp. st p 177, .
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Ponsands en la salud

Las- cifras de discapacidad en Colombia son preocupantes y las acciones que se
adoptan a nivel estatal para incluir a este grupo poblacional no son mds alentadaras.

. L reciente Convencion de Naciones Unidas sobre los derechos de las personas con

© discapacidad es una importante herramienta que, de ser aplzazdzz con seriedad,
- promete mejorar significativamente lu calidad de vida de estas personas. Todavia,

sin embargo, queda mucho por bacer:

as personas con discapacidad en Colombia enfrentan
una drampdtica situacién: segdo el censo de 2005, la ma-
Fyor parte de esta pobizctén vive en sitacién de pobreza,
por lo menez o 30% fo ha aceedido 2 sitvel educativo, cerca

del 70% de tes personas con dwc:apac;éad en edad de trabajar

se encuemra desempleada, més del 30% no esed afitiada al sis-

rema de salud, y un adnero significative teporta ser victitna

de arentados en contra de su inregridad personal por pare-de
famifares, veclnos o extrafios. Se erarade miles de colombianos
con discapacidad que encueneran comprometida la garantia y
ejercicio de sus desechos humanos.’

Estas ciffras Husuan bien ol grado de marginamiento ¥ de ex-
clusidn que ¥iven las personas con discapacidad en el pafs e
invitan a pensar en of rolque, tanto &l Estada como la saciedad
en general, han ]uaado, y deberdn jugar, pam garantiear el ejer-
cicio plene . de los detechos de esta. poblacion. Porque no nos
engaficmos: ' Colombia no sc ha enrscterizado por brndar una
atencidn particularmente importante a.las personas con disca-
pacidad, a pesar de que la Canstitucién exige que se les otoggue
una especial proteecion. A

i

Ahota bien, Colombia se dispore a culininar la rarificacién de
un nuevo instrumento internacional en esta materfa: [a Con-
vencién de Naciones Unidas sobre los derechos de las personas
con discapseidad. Este instrumento ha generado un enorme
entusiasmmo por patte de las personas con discapacidad y de las
organizacianes que defienden sus derechas, por distintas razo-
nés. Par un lado, porque a diferendia de otros insuumentos in-
rernacionales sobre ol wima, kb Convencién es producto dirsctos
del activismo y amplia participacion de las personas con dis-
capacidad. En dlgmas, efla hace honor al kema del movimiet-
to asociativo que reza, “nada sabre nosotros, sin nosotras™. Par
otre lado, b Convencién constituye uno de los instrumentos
mis ambiciosos para poner la discapacidad en <f centro del dis-
curso de Jos derechos humanos. Annque dificiimente en estas
pocas Yineas se podria exponer ha riqueza de este instranenco
internacional, digamos simuplemente que la Convencién incor-
pora un significarivo cambio de paradigma enla comprasibn de
la discapacidad.. Mientras que, uadicionalments, ésta ha side
abordada a Ia huz de un modele médico/rehabilimdor, fa Con-
vencidn insiste en mirar ks discapacidad a Ja huz de un enfoque
social v de derechas humanoes,

= Pedesis nbtvifil y ddindites o :!e! RN dz- :erm ga'klgukh& rh i:v:’awrr ‘f«xwﬁ SPATES o b Baouiadh e Dvnecho de b Unmersidnd dielon Soctra,
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Para que el lector renga una mayor daridad de qué implica esce
cambio de paradigma, en este esciiro se.hard una breve intro-
duccién a los diferentes modelos que han signado <l wraro frente
a las pefsonas con disespucidad, part lusgo hacer unas cuantas
sefexiones sobre Jos cambios fundameneales que se deben se-

guir en el pais, para gardntizar condicloscs de inclusién sacu]
de dicha poblacién.

Del modelo de prescindencia al modelo
médico en la comprensién de la

discapacidad

La comprension sobre la discapacidad ha pasade, alrededos del
mundo, por diferentes facetas, En cl pasado, no pacas cultiras
entendian a la discapacidad como ug castigo divino, comg unt
embrujo @ poscsién demoniaca, La consecuencia clama era ais-
tar, ¢ incluso exserminar, a aquellas personas que manifestaran
algin tipo de limiracién fisica, sensorial, mental o intelectual,
Dk [a mano de estos prejuicios surgieron entonces diferemes

modelos de tratamiento y comprensidn frente a o discapaci-
dad.’ Por unt. lado, un modelo que sc podria denominar de
proscindencia, queé discansa prmcapﬂmcmc sobre la idea de
que las personas con diseapacidad ne vienen nada que aporrasa
la sociedad, que no menocen vivir y que, en dltimas, b sociedad

estaria mejor sin elins. Cuando alge de compasién se debiera.,

expresar frente a dichai personas, tendrfa que venir de b mito

de una'idea de su}cmmbjcrm de cartdad o de asis rencmﬁ

Como respuesta 2 estos enfoques, bajo el apogeo de fa. dus-
tracidn, se sinpiera 2 cambiar [a visién sobre la discapacidad,

Ella-ya no se presenta come un castigo divito, sine como una
enfermedrd que debe intentar ser agadz o por lo menos rebu-
bilitada por I riencia médicn, de manera que la persons con
discapacidad purda asemefarse a uns persona mormal, Asf, unx
constante referencia a fe sormadidad va adquitiendo acraigo
como pammmu de mmpamcxon frence aaquellas personas que

puuim tener una limitacién fanclonal, Esto s lo que tradi-
cionalnrente se ha denominado el enfoque médico/rehabilica-

dor, que ha sido prevalente durance buena’ parce del siglo XIX

¥ XX, ¥ que, sin duda, sigue armigado en nucstros dias. En
este modelo, o Hamado ‘problema’ es ubicade cn ¢l cucrpo

del individuo con discapacidad ¥ of tnice Tlamado a ofrecer.

usa solucién serd el profesional de la salud. Cono lo scriala
la profesora Cacherine D, Seelman:®

Ef cantexta del modele médive e la cliniea o ba Tastitucion.

Las personas con discapacidad asumen of papel de pucientes
(o) L astoridad la tienen las y los profesionales de la sa-
Ind. B sesgo del modele médico s ke percepion bioldgica y
médies de normalidady fa estrecha banda de conocimivnias
legitinms, gue wssalmente silo se relaciona con lo médico y
bt sabad, Asi, la discapacidad queda veducida al nivel de
deficiencia. La perspectiva de la persona con wna discapaci-
dad y for factores socialei, wsnnbmente, wo farman parse de
la buase de conocimientas del modelo médics.

El modele social v de derechos
humanos: un paso.en la direccién
cofrecta

Neo debesorprender gue distintos activistas slrededor del mue-
do hayan cucstionado el madelo médico como forma de enren-
dcr y dar respucsea social a la discapacidad. Parte del cuestiona-
micnto radica en insistir gue debe existir dis mmpxemnéu mds
amplia que, por un lade, asuma 2 las personas con discapacidad

‘coma w:rciadcms sujetes de derechos ¥ por el oo, entienda

que las causas de fa discapacidad van mds alls de una dever-
minada limitacién fisica. sensorial, meneal o inwlecrual, Estas

- eritieas han confluido en la defonsa de fo que se ha denominada

«l madelo sacial de discapacidad, a la huz del cual ésta ne serd

determinada tanw por Jas deficiencias funcionsles, como por

FOPREACEY, At modelo socul &
A .

Consdalp o § de ggoums de J0 e hapef fews, dodhlisyeonh

013 04/ sparishdcesas

st iehask urigpeies; s ¥ plaseaeidn wita Convenida L | st Bes Demene che Jos Fonvon: Fheag

x

EGOR»

sl séaml

/3¢



Tas barreras y sbsriculos que estin presenses en Ia socizdad. En

otras palabras, parte de la premisa sobre la cual descansa el -

enfoque social es que la discapacidad es en parte una cons-
rraccion ¥ ¢l resultade de una saciedsd que no cansidera ni
tiene presente a las personas con discapacidad.® El enfoque
social invima a que la arencion en distapacidad no se centre
exclusivamente en el individuo con discapacidad, sino tam-
bién en las barreras soctales —rante barseras fisicas como de
actitud— que le impiden desarrollasse en igualdad de candi-

cinnes Can ;.’S dcrnfis E}C’?S)DBES;

Varios aspectos son-claves en e
enfaque social. Por un lado, la
nsistencla en que las personas
ot discapacidad, a diferencle de
las pe:rspecti\m antefinres, S0
sujctos que ticpen mucho que
aporrarde a la socledad. Ast, el
enfoque social invite & centrarse
en el andlisis de s fapacidades
de las porsonas, mifs que en una
evaluacién sobre sus deficiencias.
Cofwcentra su atendidn en lx intersocidn de la perssona con su

entorne soclal, mds que limitarse 2 brindar un determinado

disgnéstico del cstado de su salud. El modclo sociat inwiea a
emtender la disespacidad como paree de'la diversidad humana,
¥ o como la tradicidn fa habia signado. como una desviacian
de un supuesto parimetro de normalidad. Finalmente, este
enfoque wivindica valores cenuales a los derechos humanes,
como la dignidad homana, la igualdad, la libertad personal v
i inclusida sacial. El propdsito central de quienes defienden
un moedele social es logar que las personas con discapacidad
puedan llevar una vida independicate, gue sean libres de opre-
sién y discriminacién y que, ante todo, puedan decidir sobre
su propia vidsf

La necesidad de gue en ¢l pais
56 mcorpore ef modelo secial en
discapacidad

Como ya se menciond, e enfoque sochal es el que adopta Ta
Convencidn de Naclones Unidas sobre los desechos de ks
personas con discapacidad —y; de hecho, en esta misma via

también escin Jos andlisls més reclentes de discapacidad que se

Pansando an lo satud

hacen desde ¢l drea de la salud—. Difesentes organizaciones de
personas con discapacidad o que defienden sus derechos vienen
insistiends en que la Coavencidn se ratifique con prontitud en
ol pafs, pues ¢5 un instrumento que ayudaria 2 pone la disca-
pacidad de nueve en ¢f radar v a dar impulsn al reconncimiento
soctal de las pevsonas con discapacidad como plenes cludads-
108, sujetos de derechos, con un rol imporrante que jugar en
la sociedad. Obviaments, la ratificacion de una Convencidn
por si sofa no cambia mucho, si no se trabaja decididaen-
te por hacerla cfcctiva. Pero sl
aceptamos a lo que nos invit, a
identificar las barreras sociales y
aciuar en copsecuencia para re-
moverlas, estarfamos entrands’

en ¢l camine correcto,

Upa primers %area, cuando cncee
en vigencia la Convencidn, serd
modificar [as normas contrarias
2 sus precepns. Tarea que no o3
sencilla si se ticne ep cueoma gue
buenz parte de las norolas que
afectan  las personas con discapacilad son meldeadas bajo un
enfueue médivalrehubifitader, donde buena paree del gocs de
prefrogativas sociales ¥ de ejercicio de sus-derechos va a depen-
der def concepta del médien trarnte, De hecho, no son pecas
las referencias al concepro de normalidad por oposicién afa dis-
capacidads ésta es, incluso, Ja ides que plasma Ia politica pitblica
éxpresada en o] CONPES 80, que afirma que la discapacidad

¢s un “riesgo social”,
3

Cambios en la legislacién en un sentido mds acorde con fa Con-
vencitn son necesarios, Al fgual que lo serd apastarke a concep-
tos centrales de ésea como €f disedo unjversal v los ajustes razo-’
nables, Sin embarge, cotmo bien Jo sciala Ja Ala Comisionada
de los derechos bumanos,® para hacer realidad Jas apucstas de la
Convencién, es necesaric comenzat por urf cambio cenural en
fas actitudes. Las aceiudes v los prejuicios son. en bucna parw,
Ias principales barreras con lay que se enfrentan las pessonas con
discapacidad y son éstas las que un enfoque sucial busea sime-
ver. La expresion de Chris Sullivan dice mucho sobre ¢l cambia
de paradigma al que invi ln Convencidn: “Se debe myirar a la
persana po a b limitacin. Eso requiere un cambio wemendo
a1 Jas percepciones de redo of mundo™? £
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LA DISCUSION EN TORNO A LAS SOLUCIONES
DE SOFT LAW EN MATERIA DE RESPONSABILIDAD

Natalia Angel Cabo

RESUMEN

La globalizacion ha promovide la expansion de poderosas em-
presas transnacionales cuyas actividades tienen repercusiones
sociales y ambientales alrededor del mundo, e tal punto que
su influencia socioeconémica en el contexto local y global ha
sido descrita como un "cambio de poder”, y ha lievado incluso
a cuestionar ef rol tradicional y capacidad de fos estados en la
defensa y proteccion de sus ciudadanos. Ante este panorama
son preguntas centrales en o agenda global el cémo mitigar el
riesgo social asociado a las actividades de las empresas, prin-
cipalmente en paises en desarrollo, y como potenciar un com-
promiso decidido con el desarrotlo sostenible. Las respuestas
son variadas, pero en el centro de la discusion estd lo que se
conoce como ef debate entre soluciones de hard law v soft law
en materia de Responsabilidod Social Empresarial. El debate
responde a una pregunta central: ;Para fortalecer ta responsa-
bilidad de las empresas en materia social, laboral, ambiental,
se deben ampliar las respuestas de tipo ‘legal’, de regulacion
ebligatoria (hard law), tanto a nivel nacional e internacional o,
por ¢f contrario, le que se debe impulsar son soluciones volun-
tarias, de autorregulacion por parte de las empresas {soft law),
como las que hasta hoy han imperado en la flamada RSE? Este
escrito presenta los argumentos principales que han marcado
la discusion, con el fin de inviter a que en el pafs, teniendo en
cuenta nuestro prepio contexto, se dé un andlisis simitar. £n
especial, a lo gue invita el debate es a reflexionar sobre las
tensiones que pueden presentarse entre reguiaciones obfiga-
torias y soluciones voluntarias, las fortafezas de uno y otro
sistema, y el necesario balance que tanto en ef contexto inter-
nacional, como en ef local, se debe dar a unas y otras.

Palabras Claves: derecho duro, derecho blando, Responsabili-
dad Social Empresarial.

SOCIAL EMPRESARIAL

Rk BOH

ABSTRACT

Glebalization. has favored expansion of powerful transnatio-
nal corporations whose activities hove had profound social
and environmental repercussions throughout the world. Their
social and economic influence both in local and global con-
texts, has been described as a "shift of power” to the point
that it has even led some to qucestion the traditional role and
capacity of States fo protect their own citizens. How to mi-
tigate the sociaf risk associated with their activities, mainly
in developing countries, and how to promote o genuine com-
mitment to sustainable development are key questions of the
global econamic agenda. Answers are multiple but the deba-
te around hard law and soft law solutions is in the spotlight
of the so colled Corporate Social Responsibility. In order to
strengthen the responsibility of corporations towards socie-
ty, the environment and human rights, among other concerns,
mandatory.regulations both at national and international le-
vel (hard low]} shouid be favored or, on the contrary, is it better
to appeal to. soft low instruments which establish voluntary
commitments? This article presents the main arguments su-
rrounding the hard law / soft low debate in order to encoura-
ge a similar discussion in Colombia. In particular, the debate
invites to make a reflection about the tensions and conflicts
between mandatory regulations and voluntary solutions, the
advantages and downfalls of each system, and the need of ¢
balance between the two.

Key Words: soft law, hard law, Corporate Social Responsibility.

En este articulo he decidido mantener la expresion en inglés soft law y hard law teniendo en cuenta su extendida utilizacién, in-

cluso por autores de habla hispana. No obstante, no sobra senalar que preferiria utilizar expresiones castizas. Pero la traduccion
literal de soft law, como “derecho blando” y de hard law como “derecho duro”, al no ser utilizadas con frecuencia en la literatura
de habla hispana, no permite, a mi juicio, tener un referente cercano sobre su significado.

*  Abogada de la Universidad de los Andes. Master en Leyes (LL.M} de Harvard University, Cambridge, M.A. Profesora de derecho
constitucional, constitucion y democracia y derecho constitucional comparado de la Facultad de Derecho de la Universidad de los
Andes. Directora del Programa de Accion por la Igualdad y la Inclusion Social -PAHS- de la misma facultad.

***  Agradezeo a Marcela Castro, Gustavo Morales, Pablo Rey, Liliana Obregon y Alejandra Diaz por la lectura previa de este documento

vy sus valiosos comentarios.
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En mayo de 2004 la compania transnacional Chi-
quita Brands confeso haber entregado mas de
un millon y medio de délares a las Autodefensas
Campesinas de Cérdoba y Uraba, en el periodo
comprendido entre 1997 y 2004. No se trato de
una accioén aislada de una de sus sucursales en
Colombia, sino un pago conocido y de hecho au-
torizado por los altos directivos de la Compafiia.
Por esta accion un juez federal de los Estados
Unidos ordend pagar a Chiquita una multa de
tan solo 25 millones de dolares?, suma irrisoria si
se contrasta con la violacién de derechos huma-
nos que dicho acto termino por fomentar.

La indignacion causada por el actuar de Chiqui-
ta, y de hecho por la modesta condena judicial,
llevaron a que el Estado colombiano anunciara
que intentaria extraditar a los altos ejecutivos
de la Compaiiia para que comparecieran ante las
autoridades nacionales y eventualmente respon-
dieran en el pais’. Sin embargo, el anuncio no
flegé a buen término: al poco tiempo el Fiscal
General de fa Nacion expresd que el proceso es-
taba a punto de precluir, pues a pesar de utilizar
todos los canales diplomaticos y de cooperacion
judicial, habia sido imposible lograr que las au-
toridades de Estados Unidos suministraran los
nombres de quienes durante el 2000 y el 2004
dirigieron la empresa*.

2 Esta no era la primera accion tegal en contra de Chi-
quita por actos irregulares en Colombia. De hecho, en
el 2601 l1a Comisién de Cambios y Valores de tos Estados
Unidos te habia impuesto una multa de 100.000 doélares,
por haber sobornado a un funcionario de fa DIAN para la
expedicion de una licencia aduanera y portuaria.

3 En Extradicion serian pedidos los ejecutives de Chiguita
Brands, dice el Fiscal General. En: eltiempo.com. fen H-
neal. {20, marzo, 2007}. Consultado ¢l 1 de julio de 2608
en: http:/fwwuv.eltiempo.comfarchivefdocumentofCMS-
3484943#

4 RESTREPOQ, Juan Camilo. ;Mas operaciones ‘apagayo’?
En:. Portafolio.com.co. [en linea]. { 20, maye, 2008). Con-
sultado ef 1 de julio de 2008 cn: hitp:ffwww.portafolio.
com.cofopinionfcolumnistasfjuancamilorestrepofARTI-
CULO-WEB-NOTA_INTERIOR_PORTA-4175186.htmi

Este panorama que ilustra el caso de Chiquita no
es nuevo, ni excepcional, en una era de globa-
lizacion enmarcada por el surgimiento de nue-
vos mercados, nuevos actores, nuevas reglas. De
hecho, entre muchas otras transformaciones, la
globalizacion ha promovido la expansion de po-
derosas compafiias transnacionales cuyas acti-
vidades tienen repercusiones sociales y ambien-
tales alrededor del murido, a tal punto que su
influencia socioeconémica en el contexto local
y global ha sido descrita como un "cambio de
poder”®, vy ha llevado incluso a cuestionar el rol
tradicional y capacidad de los estados en la de-
fensa y proteccion de sus ciudadanos.® Se afirma
por ejemplo que la globalizacién ha generado un
vacio de regulacién que ha dejado a las compa-
filas transnacionales libres, en muchos aspectos,
para fijar sus propias reglas de conducta para el
logro de sus intereses econdmicos.” Esto en par-
te se atribuye a la incapacidad de los Estados de
regular la actividad de las empresas transnacio-
nales mas alla de sus fronteras® y al impacto de

5 WORLD COMMISSION ON THE SOCIAL DIMENSION OF
GLOBALIZATION. A Fair Globalization: Creating Oppor-
tunities for All, International Labour Office, Geneva
2004, p. 3. Citado por: ROSEMANN, Nils. The UN Norms
on Corporate Human Rights Responsibifities. An innova-
ting Instrument to Strengthen Business” Human Rights
Performance. En: FES Occasional Papers, [en linea]. N® 20
{2005), p.7 Consultado en julio de 2008 en: hitp:ffiibrary.
fes.de/pdf-filesfiezfglobal/04669.pdf

8 Sobre el debate acerca def impacto de la globatizacion en
¢l rol tradicionat de los Estados, vid,, entre otros: STRAN-
GE, Susan. The Erosion of the State. En: Current History,
vol. 86 {Nov. 1897}. HIRST. Paul y THOMSON Grahame.
Globatization in Question: The International Economy and
the Possibilities of Governance. Cambridge: Blackwell,
1999. 317 p. GOKSEL, Niliifer Karacasulu. Globatisation
and the State. En: Perceptions. Journal of Internationat
Affairs. fen linca]. Vol. 8, N°.1 (2004}. Consultado en julio
de 2008 en: http:ffwww.sam.gov.tr/perceptions/Volumeg/
March-May2004/1NilooC3%BCferKaracasulu.pdf

7 CRAGG, Wesley. Multinational Corporations, Globalisa-
tion, and the Challenge of Self-Regulation. En: KIRTON,
John J. y TREBILCOCK, Miche] 1. {Eds.). Hard Choices, Soft
Law. Voluntary Standards in Global Trade, Environment
and Secial Governance, Aldershot, Ashgate, 2007, p. 222

8 JAGERS, Nicola. Corporate Human Rights Obligations: In
Search of Accountability Intersentia,(2002), p.11. Citado
por: AMAQ, Otufemi . Corporate Social Responsibifi-
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los acuerdos internacionales que buscan remover
barreras para el libre comercio. Perg también, se
debe a la tendencia de no pocos paises de bajar
sus estandares en materia ambiental, laboral, o
de derechos humanos, con tal de no quedar por
fuera del mercado global®.

En efecto, un debate recurrente frente a la glo-
balizacion tiene que ver con la situacidn de paises
pobres y en via de desarrollo que con frecuen-
cia no tiene la capacidad o incluso la voluntad
para contrastar los abusos de algunas compahias
transnacionales, bien por debilidad institucional,
carencia de recursos, o por el interés (o necesi-
dad) de atraer a toda costa inversion extranje-
ra.!® El poder de las compaiiias transnacionales

ty. Multinational Corporations and the Law in Nigeria:
Controlling Multinationals in Host States. En: Journal
of African Law. [en linea]. Vol. 52, No. 1 (2008}, p.96.
Consultado en Julio de 2008 en la base de datos SSRN:
http:ffssrn.comfabstract=1128237

g WILLIAMS, Cynthia. Civil Society initiatives and “soft
law" in the oil and gas industry. New York University
Journal of International Law and Politics [en linea]. 36:
457 {2003}, pp. 458-459. Consultado en Julio de 2008 en
la base de datos: Hein on Line. De acuerdo con Ronen
Shamir. “Tanto en los paises ricos como en los pobres,
aunque no de la misma manera, las empresas multina-
cionales gozan a menudo de poderes de decision que les
permiten “configurar las politicas publicas, promocionar
con fuerzas medidas legislativa, impulsar o desalentar
reformas sociales e influenciar o accién gubernamental
en dreas esenciales, entre las que se encuentran ef em-
pleo, ef medio ambiente, y los derechos civiles y social-
es”. Vid: SHAMIR, Ronen. La Responsabilidad social em-
presarial: un caso de hegemonia y contrahegemonia. En:
SANTOS, Boaventura de Sousa y RODRIGUEZ GARAVITO,
César. (Eds.) ElI derecho y la globalizacién desde abajo.
Hacia una legalidad cosmopolita Barcelona: Anthropos,
2007, p.86

10 Lodge y Stirton identifican cuatro factores que caracte-
rizan Ia capacidad y autonomia regulatoria de los Estados
frente a los procesos de globalizacién: "1} Corporaciones
transnacionales, que dominan sectores estratégicos en
parses en desarrolo y que influencian desproporciona-
damente a fos gobiernos y legistadores nacionales. 2}
Organizaciones internacionales y Estados ‘hegemonicos’
que presionan a paises debiles para que adopten politi-
cas que los beneficien, 3] La tendencia de fos gobiernos
nacionales de adoptar formulas diseiiadas en otros pai-
ses en cambie de innovar politicas ‘a la medida’. 4) EI
impacto de la ‘ideologia y politica de ta globalizacion’ en
las politicas pablicas domésticas, inclinando la balanza

es tal que muchas de ellas incluso superan el
producto interno bruto de los paises en los que
operan.' Y si bien, ante este poder econdmico,
no se duda que la participacién de las empresas
transnacionales contribuiria a facilitar y estimu-
lar el desarrollo de paises pobres, la experiencia
ha demostrado que tampoco se puede minimizar
el impacto negativo que muchas de sus activida-
des generan en términos sociales o ambientales.
El caso de Chiquita es solo uno méas de abusos
conocidos, que se suman a muchos otros como
el de Nike' y Gap™ en el Asia, Shell en Nigeria®,
Unocal en Miramar®, sdlo por brindar algunos
ejemplos.

en favor de las élites domésticas”™ LODGE, Martin y STIR-
TON, Lindsay. Globalisation and Regulatory autonemy in
small deveioping states: the case of Jamaican Telecom-
munications reform. Center on Regulation and Competi-
tion, Institute for Development Policy and Management,
University of Manchester [en linea]. Working Paper Se-
ries N°15. {2002), p. 4. Consultado en julio de 2008 en:
http:ffwww.competition-regulation.org.uk/publications/

working_papers/wp15.pdf

11 Mary Robinson pone de presente que las 200 empresas
mas grandes, representan un cuarto del producto domeés-
tico del mundo. ROBINSON, Mary. Human Rights, Devel-
opment and Business - An Introduction. International
Symposium on Human Rights and the Private Sector,
Novartis Foundation for Sustainable Development, Basel
{2003). Consultado en agosto de 2008 en: hitp:/fwww.
business-humanrights.orgfLinks/Repository/507392/
link_page_view. Un ¢jemplo diciente lo ilustra Marina
Ottaway af poner de presente que los ingresos de Exxon
Mabil en 1999 fueron cuatro veces mayores que los de
Nigeria y Chad, dos de los paises en los que operan. OT-
TAWAY, Marina. Reluctant Missionaries, Foreing Pol'y,
July-Aug. 2001, p.44.

12 Vid: Global Exchange. Nike Campaingn. Consultado en
junio de 2008 en: http:ffwww.globalexchange.orgfcam-

¢ paignsfsweatshops/nikef

13 SINGH, M. Gap Threatens India’s Clothing Boom. En:
Time. com [en linea] (Oct. 29, 2007). Consultado en
junio de 2008 en: http:ffwww.time.comftimefworld/
articlef0,8599,1677385,00.htmizimw=Y

14 Vid. hitp:ffenwikipedia.org/wikifKen_Saro-Wiwa. Con-
suftado ¢l 8 de junio de 2008.

15 Vid: Unocal Settles Rights Suit in Myanmar. En: The
New York Times {en linea] (Dec. 14, 2004). Consultado
el 8 de junio de: hitp:/fwww.nytimes.comf2004/12/14f
businessfi4unocal.htmi
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Como lo sefiala el director de UNIDO; “Las cor-
poraciones transnacionales estdn dentro de los
principales motores del proceso de la globaliza-
cién {..) Con sus estrategias de inversion, eflas
pueden co-determinar los prospectos econdmi-
cos de regiones y paises enteros. Sus objetivos y
prdcticas pueden inclinarse hacia el logro rdpi-
do de ingresos o ser unos ciudadanos corpora-
tivos responsables. Hay suficiente evidencia en
ambos sentidos”.

Este panorama de las empresas transhacionales,
que no deja de ser preocupante, ha impulsado,
sin embargo, una renovada discusion sobre el rol
de las empresas frente a la sociedad y su entorno
y un emergente consenso de que liberalizacion
econdmica y financiera no debe profundizarse si
no se garantiza la proteccion y la promocién de
valores sociales y ecoldgicosY. La famosa afir-
macion de Milton Friedman (1970} en el senti-
do de que la Gnica responsabilidad social de las
empresas es la de maximizar utilidades —aunque
atin vehementemente defendida-, contrasta con
el impulso de gobiernos, organizaciones de la
sociedad civil y organismos internacionales por
hacer que las empresas se comprometan con un
desarrollo sostenible™ y garanticen con su ac-

16 MAGARINOS, Carlos. Forward by Carlos Magarifios-Di-
rector General of Unido. En: United Nations Industrial
Development Organization —~UNIDO-. Corporate Social
Responsibility implications for small and medium enter-
priscs in developing countrics, Viena, 2003, p.ii. (Traduc-
cién personal de 1a autora).

17 KIRTON, John J. y TREBILCOCK. introduction: Hard
Choices and Soft Law in Sustainable Global Governance.
En: KIRTON, John J. y TREBILCOCK, Michel J. {Eds). Hard
Choices, Soft Law. Veluntary Standards in Global Trade,
Environment and Social Governance, Aldershot, Ashgate,
2007, p.1

18  FRIEDMAN, Milton. The social responsibility of business
is to increase its profits, New York Times Magazine. { 13
sept., 1970).

19 Fi desarrolio sostenible ha sido definido como el “de-
sarrolio que satisface fas necesidades del presente sin
comprometer o habilidad de generaciones futuras de
satisfacer sus propias necesidades.” Ain cuando el con-
cepto se ha enmarcado principalmente en cuestiones
ambicntales, en épocas recientes se ha considerado que
este concepto debe involucrar también consideraciones

tuar por lo menos un compromiso minimo con
valores y principios compartidos en areas como
los derechos humanos, estandares laborales, ¢l
ambiente, la transparencia o la anticorrupcion.
No es un llamado a la filantropia es un llamado
a la responsabilidad.?® Es un llamado a que las
empresas, como actores econdmicos y sociales,
que gozan de un poder sin precedente, asuman
nuevos compromisos no sélo con sus accionis-
tas, sino con las personas y con el planeta.

;Pero como garantizar un ‘buen’ comporta-
miento de las empresas, un compromiso decidi-
do con el desarrollo sostenible, ante las nuevas
dinamicas de intercambio e inversién? ;Como
lograr que se mitigue el riesgo social asociado
a las actividades de las empresas transnaciona-
les, principalmente en paises en desarrollo? ;Qué
mecanismos sirven para “inspirar a las empresas
a promover los derechos humanos, la justicia
economica, la responsabifidad ambiental, te-
niendo en cuenta que tradicionalmente el fogro
de estas metas no ha sido el principal interés de
las empresas, y que de hecho existen dificulta-
des para avanzar estas metas en paises que ca-
recen de fuertes estados de derecho, gobiernos

-sobre Ia influencia del crecimiento econémico en las es-
tructuras sociales, fates como el impacto en las tensiones
étnicas o raciales, fa violencia urbana o en los cambios en
la calidad de vida. Vid en general: CYPHER, James. M. y
DIETZ, James. L. The Processo f Economic Development.
New York, NY: Routledge, 1997, p. 40

20 Como lo pone de presente Leonardo Schvarstein, el idio-
ma inglés tiene dos palabras diferentes para aludir a las
dimensiones que estan involucradas en la palabra "res-
ponsabilidad”. Por un fado “responsibility” se refiere a
aquelo por lo cual uno se siente internamente respon-
sable, es decir una especie de compromiso moral o ¢ti-
co. "Accountability”, por su parte alude a la rendicién de
cuentas que uno debe hacer ante otro debido a una obli-
gacion o compromiso asumido. SCHVARSTEIN, Leonardo.
“Responsabilidad Social” [en linea]. Consultado en junio
de 2008 en: hitp:ffwww.ulagrancolombia.edu.cofnuevo-
sitefdivisioninvestigacionesfdocumentosfresponsabili-
dadsociallcorsch.pdf Por su parte, Adela Cortina ahade
que no sc invita a “cualquier responsabifidad, sino a una
responsabilidad interiorizada, convencida”. CORTINA,
Adeta. Responsabilidad Social Empresarial. Conferencia
pronunciada e! 29 de septiembre de 2008. Cerporacion
Club ¢l Nogal-Fundacion el Nogal, Bogota.
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poco transparentes, o inestables circunstancias
sociales, politicas o economicas”??' Estas son sin
duda preguntas centrales del debate en torno a
la llamada Responsabilidad Social de las Empre-
sas (en adelante RSE). Si bien poco a poco hay
acuerdo respecte a los valores y principios que
se buscan garantizar, que como sugieren algu-
nos autores ha surgido de un amplio dialogo y
debate entre diferentes sectores??, en lo que no
hay acuerdo es en el cémo lograr que se integren
esos valores y principios en la actividad empre-
sarial y el eémo hacerlos efectivos.

Este debate sobre el cdmo no es un debate me-
nor. De hecho es la discusién que enmarca ac-
tualmente gran parte de la literatura internacio-
nal sobre la RSE. Aunque la misma es altamente
compleja y se mira desde distintas perspectivas
y disciplinas, en el centro del debate sobre [a RSE
esta lo que se conoce como la discusién entre
las soluciones de hard faw y de soft law. Adn
cuando mas adelante se profundizara sobre es-
tos conceptos, sefialemos por ahora que la dis-
cusion se concentra en una pregunta central:
/Para fortalecer la responsabilidad de las em-
presas en materia social, laboral, ambiental, se
deben ampliar las respuestas de tipo ‘legal’, de
regulacién obligatoria (hard law), tanto a nivel
nacional e internacional o, por el contrario, lo
que se debe inpulsar son soluciones voluntarias,
de autorregulacion por parte de las empresas
(soft law), como las que hasta hoy han imperado
en la lamada RSE?

Debe advertirse que hoy en dia, por lo menos en
el campo internacional, la balanza parece ineli-
narse hacia la promocion de soluciones volun-
tarias, de autorregulacién®. De ello dan cuen-

21 Cito textualmente la pregunta que hace Cynthia Wi-
lliams, pues considerc gue de manera precisa resume ¢l
contexto del debate. WILLIAMS, Op cit. p. 47 (Traduccion
personal de Iz autora). .

22 CRAGG, Op. cit. p. 215-216.

23  Para Cynthia A. Williams y Ruth V. Aguilera no es si quie-

ra que se incline fa balanza, sino que “en la practica es
inexistente una regulacion dura internacional para en-

ta diferentes instrumentos internacionales que
establecen recomendaciones y estandares para
que las empresas voluntariamente encaminen su
actuar, o la creacidn de sistemas de certificacion
en materias laborales, ambientales o de derechos
humanos. A estos mecanismos se suma la proli-
feracidn en la Ultima década de cddigos de con-
ducta adoptados internamente por las empresas.
Todos estos instrumentos comparten caracteris-
ticas del llamado soft law, principalmente por-
que son adoptados de manera voluntaria, y su
contenido no es formalmente obligatorio.

Pero a medida que se incrementa el cuerpo de
soft law en materia de RSE, también crece la
controversia: jHasta qué punto medidas volun-
tarias, que no pueden ser exigibles, por lo menos
legalmente, pueden garantizar la responsabilidad
de las empresas®*? ;Qué tan efectivas pueden ser
estas medidas frente a la regulacién? ;Son estra-
tegias de compromiso genuino de las empresas
con el desarrollo sostenible, o simplemente una
estrategia para desplazar regulacicnes que exi-
girian estandares méas altos de comportamiento
empresarial? /Debe el derecho internacional es-
tablecer un marco juridico obligatorio para las
empresas fransnacionales en materia de RSE o se
deben seguir promoviendo soluciones volunta-
rias? Estas son tan sélo algunas de las preguntas
que rodean la discusion.

Lo que busca este escrito es presentar los argu-
mentos principales que han marcado el debate
alrededor de las soluciones de soft low en mate-
ria de RSE {en adelante el debate hard law/soft
faw), con el fin de invitar a que en el pais, te-
niendo en cuenta nuestro propio contexto, se dé
una discusion similar. A mi juicio, el impulso que
ha adquirido en Colombia el discurso de la RSE

causar la actuacion de las empresas”. WILLIAMS, Cyn-
thia y AGUILERA, Ruth. Corporate Sccial Responsibility
in Comparative Perspective. En: CRANE, Andrew, et al.
{Eds.), Oxford Handbook of Corporate Social Responsibi-
lity. Oxford: Oxford University Press, 2007, p.22.

En términos no sélo de compromiso, sino también de
lo que en inglés se designa como accountability.

24
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no ha venido acompaiiado de una mirada critica
frente a sus reales efectos y potencialidades. La
mayor parte de la literatura da por descontado
los efectos positivos de las soluciones volunta-
rias y de autorregulacion propios de la RSE, pero
son pocas las personas que responden a las di-
ferentes criticas que sobre estas soluciones se
han planteado. En especial, a lo que invita este
debate es a reflexionar sobre las tensiones que
pueden presentarse entre regulaciones obliga-
torias y soluciones voluntarias, las fortalezas de
uno y otro sistema, y el adecuado balance que
tanto en el contexto internacional, como en el
focal, se debe dar a unas y otras.

Para estos efectos, el esquema del articulo es
el siguiente. En la primera parte se hard una
aproximacion general a los conceptos de hard
law y soft law. Aunque sobre el significado mis-
mo de estos términos no hay unanimidad, se
presentaran algunas definiciones que permitan
contextualizar la discusion. En la segunda parte
se miraran algunas de las iniciativas internacio-
nales en materia de Responsabilidad Social Em-
presarial, con el fin de ilustrar el impulse que
ha adquirido las soluciones de soft law para mi-
nimizar los efectos negativos del actuar de las
empresas, en materias sociales y ambientales, y
para potenciar sus contribuciones en el desarro-
llo sostenible. El recuento de instrumentos in-
fernacionales es ademas importante, pues gran
parte de la controversia alrededor de soluciones
voluntarias y de autorregulacion en materia de
RSE gira alrededor de estos instrumentos.

La tercera parte dara cuenta de una serie de ar-
gumentos en favor y en contra de las solucio-
nes de soft fow. Si bien esta parte presentara
los argumentos en blanco y negro, debe adver-
tirse gue un buen nimero de autores considera
gue no es una discusidn que pueda plantearse
en términos de alternativas o dicotomias, sino
que se debe apuntar a encontrar la mejor forma
de interaccién de estas dos aproximaciones de
gobernanza. A manera de conclusidn, la dltima

parte resumird los planteamientos que surgen
del debate y formulard algunos interrogantes

para ser tenidos en cuenta en la discusion local.

APROXIMACION A LOS CONCEPTOS
DE HARD LAWY SOFT LAW

Como se expreso, una de las discusiones centra-
les en torno a la RSE es el flamado debate entre
las opciones de hard law y soft law. Si bien esta
es una discusion que se presenta principalmente
en el ambito del derecheo internacional, poco a
poco empieza a cobrar vigencia en las discusio-
nes a nivel local®. Asi pues, para aproximarse al
debate, es preciso aclarar qué se entiende por
estos conceptos.?®

En general se habla de hard law para hacer re-
ferencia a normas o regulaciones que tienen ca-
racter obligatorio. En términos de Kirton y Tre-
bilcock® el hard law designa "un régimen cuya
construccion, implementacion y garantia de
cumplimiento, recae principalmente en la auto-
rided y el poder del Estado -en su control legiti-

mo de los medios de coercion.” Por consiguiente,

el hard law involucra una serie de obligaciones
sustantivas y procedimentales y mecanismos es-

25  TOLLEFSON, Chris. Indigenous Rights and Forest Certifi-
cation in British Columbia. En: KIRTON, John J. y TREBIL-
COCK, Michel J. (Eds.). Hard Choices, Soft Law. Voluntary
Standards in Global Trade, Environment and Social Go-
vernance, Aldershot, Ashgate, 2007, p. 92

26  En la literatura internacional de todas formas hay una
disputa sobre ¢l correcto significado de los términos soft
y hard law. No es la intencion de este escrito analizar
dicha polémica, sino simplemente ofrecer algunas defi-
niciones que sirvan de partida para entender fa discusion
sobre soluciones voluntarias y de autorregulacion en
materia de RSE. No obstante, para entender las diferen-
tes visiones en torno al significado mismo de las expre-
siones hard y soft law puede consultarsel TRUBEK, David
M; COTRELL, Patrick y NANCE, Mark. "Soft Law", “Hard
Law" and European integration: Toward a Theory of Hy-
bridity. En: Univ. of Wisconsin Legal Studies [en linea].
_Research Paper No. 100 {2005). Consultado en agosto de
2008 en: Social Science Research Nefwork: http:ffssrn.
com/fabstract=855447

27  KIRTON, John J. y TREBILCOCK, Michel J. Op cit., p. 8.
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pecificos para hacerlas cumplir, como sanciones
formales de tipo legal o econdmicas, impuestas
por los Estados bien sea unilateralmente o mul-
tilateralmente.?®

Desde una vision un tanto formalista, pero que es
util para aproximarse al concepto, Abbot y Sni-
dal® sefialan que las disposiciones de hard. law
deben reunir al menos tres requisitos: “precision,
obligatoriedad y delegacion”. En otras palabras,
que una norma ‘dura’ impone obligaciones de
aplicacion general, que son articuladas -con un
relativo grado de precision ~es decir que definen
claramente la conducta que se autoriza o pros-
cribe-, y pueden interpretarse y hacerse cumplir
por autoridades competentes (entre otras en las
cortes o tribunales especializados)®®. En materia
internacional, la expresion hard law se utiliza ge-
neralmente para designar, entre otros, tratados
o acuerdos internacionales que resultan en obli-
gaciones precisas para los paises u otros sujetos
internacionales. A nivel nacional, podria decirse
que el derecho duro hace referencia en general
a normas de derecho positivo, cuyas prescripcio-
nes son claras y de obligatorio cumplimiento, lo
que lleva a la posibilidad de sancidn en caso de
inobservancia.

El soft law, a contrario sensu, designa una se-
rie de fendmenos que se caracterizan por la au-
sencia de fuerza vinculante, aunque no carentes
de cierta relevancia juridica.® Trubeck, Cotrell y

28  TREBILCOCK, Michel. Trade Policy and Labour Standars.
Objectives, Instruments and Institutions. En: KIRTON, John
J. y TREBILCOCK, Michel J. (Eds). Hard Choices, Soft Law.
Voluntary Standards in Global Trade, Environmentand So-
cial Governance, Aldershot, Ashgate, 2007, p. 177.

29  ABBOTT, Kenneth y SNIDAL, Duncan, Hard and Soft Law
in International Governance. En: International Organiza-
tion. MIT Press. [en linea. Vol. 54{3}, (2000). Consultado
en agosto de 2008, en: http:/fwww.accessmylibrary.comf
coms2/summary_0286-651632_ITM Julic 14 de 2008.

30  TOLLEFSON. Op cit., p.93

31 TORO HUERTA del, Mauricio Ivan. El fenémeno del soft
law y [as nuevas perspectivas del derecho internacional.
En: Anuario Mexicano de Derecho Internacional. Volu-
men V!, 2006, p. 519

Nance®?, por ejemplo, describen el soft Jaw como
"nuevos arreglos de gobernanza", que si bien tie-
nen caracter normativo, carecen de rasgos tales
como obligatoriedad, uniformidad, justiciabilidad,
sanciones y/o autoridades que los hagan cumplir.
Snyder*?, por su parte, lo designa como “reglas de
conducta que en principio no tienen fuerza legal
obligatoria pero que de todas formas pueden te-
ner efectos prdcticos.”

Ahora bien, aunque el término soff law ha sido
utilizado en la doctrina de diferentes maneras, y
se apela a €l para referirse a diferentes procesos,
es posible identificar ciertas caracteristicas®, a
saber:

1. El disefio e implementacion de un régimen de
soft law no depende de la potestad regulatoria
de los Estados®.

2. Hay una participacion voluntaria en la cons-

truccion, operacion e incluso continuacion del
mismo. Los participantes son libres de adherir
al régimen o no, de no continuar su aplicacion,
sin que esto implique invocar el poder sancio-
natorio de los Estados.

3. ldealmente se busca que las decisiones para
actuar se tomen en consenso, y como el re-
sultado de un didlogo entre diferentes actores,
como gebiernos, firmas y actores de la socie-
dad civil, que permitan una cierta fuente de
legitimidad y obligatoriedad institucional.

32  TRUBEK, David M; COTRELL, Patrick y NANCE, Mark. Op
cit., p. 1

33 SNYDER, Francis. The Effectivness of EC Law. En: Daintith,
T. (Ed), implementing EC Law in the UK (1895). Citado por
TRUBEK, David M; COTRELL, Patrick y NANCE, Mark, Op cit,
p.1-2.

34  Recojo fas caracteristicas esbozadas por Kirton y Trebilcok
a lo largo de su texto. Vid. KIRTON, John J. y TREBILCOCK,
Op cit., p. 2-29.

35  Esto no quiere decir que los gobiernos no puedan partici-
par en la construccién de un régimen de soft Jaw; pero un
punto central es que su presencia y recursos no dominan
la definicion del mismo. Ibid., p. 9.
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4. Hay una ausencia del poder sancionatorio
del Estado - poder de policia para garantizar
consenso y cumplimiento-.

El espectro de mecanismos de soft law es sin
duda variado®. Por ejemplo, se consideran ins-
trumentos de soft law las resoluciones y decla-
raciones de los organismos internacionales, las
guias y estandares o los planes de accidn. Iqual-
mente, y para centrarnos en el tema objeto de
este articulo, se entienden como mecanismos de
soft law los esquemas de certificacion, los codi-
gos de responsabilidad corporativa o los meca-
nismos de reporte para las empresas.

Es importante resaltar, que la ausencia de obliga-
toriedad, por lo menos en el sentido legal tradi-
cional, no hace que los instrumentos de soft law
se piensen como simples declaraciones politicas
sin mayor pretension de cumplimiento. Muchos
de los instrumentos de soft law, por lo menos en
el campo internacional, son negociados con la
expectativa de que los compromisos que de alli
surjan seran cumplidos - aunque no haya una
sancion formal atada a su incumplimiento®- o,
por lo menos, con la aspiracion de sentar las ba-
ses para que en el futuro dichos compromisos
sean incluidos como politicas ptblicas.

LA RESPONSABILIDAD SOCIAL
EMPRESARIAL: INSTRUMENTOS
PROPIOS DEL SOFT LAW

No es el objeto de este articulo centrarnos en
la controversia sobre qué se debe entender por

36  De hecho Abbot y Snidal sugieren que ef campo del soft
law "empieza cuandoe los arreglos fegales han sido debi-

litados en una o varias de las dimensiones de obfigacién, '

precision y delegacion®, lo que invita a pensar que el soft
law puede cubrir un amplio terreno. Vid. ABBOTT, Ken-
neth y SNIDAL, Duncan. Op cit., p. 1.

37  Por cllo, como instrumentos para fomentar el cumpli-
miento, se han impulsado otros mecanismos, diferentes a
las sanciones propias del hard law, tales como los repor-
tes publicos, las investigaciones, e incluso la asistencia
técnica. KIRTON, John J. y TREBILCOCK, Op cit. p., 23.

‘DefEcho
_ privado.

RSE. Digamos simplemente que atn no hay
acuerdo sobre el concepto mismo de RSE y mu-
cho menos acuerdo sobre lo que debe implicar
para las empresas el ser socialmente responsa-
bles. No obstante, y a pesar de que no existe
unanimidad frente al concepto, varias organi-
zaciones han ofrecido definiciones que buscan
precisar el término, y que para efectos de este
escrito sirven para ilustrar el caracter ‘blando’ de
las medidas que tienden a acompanar la llama-
da RSE. Entre muchas otras definiciones, se han
dado las siguientes:

“El compromiso de las empresas de contri-
buir al desarrolio econdmico sostenible, tra-
bajando con los empleados, sus familias, la
comunidad local y la sociedad en general,
para mejorar su calidad de vida" (World Bu-
siness Council on Sustainable Development
(WBCSDJ®

“Forma de operar una empresa de forma tal
que cumpla o exceda las expectativas éticas
y legales, comerciales y publicas, que la so-
ciedad tiene frente a la empresa” (Business
for Social Responsibility]?

“Concepto en el cual las empresas integran
los aspectos sociales y de medio ambiente en
sus negocios y en su relacion con las par-
tes interesadas (stakeholders) de una mane-
ra voluntaria” {International Organization of
Employers-10EP°

38  Definicién citada en: KERCHER, Kim. Corporate Social
Responsibility: Impact of globalisation and interna-
tional business. Bond University. Corporate Governance
elournal, [en linea] (2007). Consultado en junio de 2008
en:  htip:ffepublications.bond.edu.aufegifviewcontent.
cgiarticle=1003fcontext=cgej (Traduccién personal de
‘la autora).

39  Definicion citada en: KERCHER, Kim. Ibid. (Traduccion
personal de la autora).

40  Definicion citada en: ICONTEC. Responsabilidad social y
género en gestion de las organizaciones. [presentacion
de power point- en linea). Consultado en julio de 2008
en:  http:ffwww.wim-network.org/proyectosso20wim/
presentacion®20adrianaalonso.pps#257,1,Diapositiva 1
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“Conjunto de prdcticas gerenciales que ase-
gura el que fa empresa minimice los impac-
tos negativos de sus operaciones y maximice
fos impactos positivos"(Canadian Council of
Productivity-CCP}'

“El respaldo o apoyo que las empresas se
comprometen a dar a un conjunto de valores
y principios compartidos en dreas como los
derechos humanos, estdndares laborales, el
ambiente y la anticorrupcion (Global Com-
pact-Naciones Unidas)*?

Como se ve en estas definiciones, el concepto
mismo de RSE admite varias acepciones. Sin
embargo, parece existir acuerdo en que la RSE
implica deberes y obligaciones, pero deberes y
obligaciones que no surgen propiamente de re-
querimientos legales, sino del “compromiso”,
“respaldo” y "apoyo” de las empresas. En ultimas,
estas definiciones enfatizan el caracter volunta-
rio® y de autorregulacion de las empresas que
se comprometen con la RSE. Ello se ve con mas
claridad en la creciente tendencia de insistir en
que la RSE lo que implica es el 'ir mas alla de
los requerimientos legales’ o, en otras palabras,
que una empresa no es socialmente responsable
porque cumpla con las normas legales en mate-
ria por ejemplo laboral o ambiental, sino que lo
es en la medida en que se extienda en su com-
promiso laboral y ambiental, mas all de dichos

41 Definicion citada en: KERCHER, Kim. Op cit. (Traduccion
personal de {a autora)

42 Vid: http:/fwww.unglobalcompact.org/ (Traduccién per-
sonal de ia autora). £t Global Compact no habla de RSE
sino de “ciudadania corporativa”.

43 Algunos autores cuestionan sin embargo fa caracteri-

zacion de la RSE como voluntaria. Sefalan que si bien
no hay una exigencia legal obligatoria, esto no significa
que fas empresas scan completamente libres para involu-
crarse o no en temas de RSE. Vid. DASHWOOD, Hervina.
Corporate Social Responsibility and the Evelution of In-
ternational Norms. En: KIRTON, John J. y TREBILCOCK,
Michel J. (Eds). Hard Choices, Soft Law. Veluntary Stan-
dards in Global Trade, Environment and Social Gover-
nance, Aldershot, Ashgate, 2007, p. 191.

requerimientos**; extension que, claro esta, de-
pendera del “compromiso”, "respaldo” y “apoyo”

de las empresas.

Como lo sefiala Christine Parker®® “ideafmente la
RSC incluye el cumplimiento de las responsabifi-
dades legales de las empresas, pero va mds alld
de este cumplimiento al involucrar expectativas
de la sociedad econémicas {para producir bienes
y servicios .que la sociedad quiere y venderfos
obteniendo ganancia), éticas {comportamientos
y actividades adicionales de las empresas que
no necesariamente estdn establecidas en Jeyes,
pero que de todas maneras son esperadas por
los miembros de la sociedad), y hasta discre-
cionales (aquellas frente a las cuales la socie-
dad no ha mandado un mensaje claro a las em-
presas, pero que de todas maneras espera que
asuman un rol discrecional, como por ejemplo
hacer contribuciones filantrépicas).

Esta conceptualizacién de la RSE como ‘ir mas
alld" plantea entonces una relacion clara [y a la
vez distancia) entre regulacion y autorregulacion.
La base para iniciativas de responsabilidad social
empresarial dependera de la normatividad o requ-
lacion existente, que por regla general se expresa
a través de normas de haord law, pero se espera
que la empresa, ademas de asumir un conjunto de
practicas obligatorias, también asuma otras vo-
luntarias orientadas a promover la satisfaccion de

Para hacer un paralelo con Colombia, se podria decir en-
tonces que aqueifas personas que cumplen con la fun-
cion social de fa empresa (art. 333 C.N} , que tal como
fo ha expresado la Corte Constitucional implica el cum-
plimiento de las normas establecidas por el Estado para
el logre de dicho fin, no conlleva necesariamente asumir
practicas de RSE. Sin embargo, una empresa socialmen-
te responsable serd aguella que ademas de cumplir con
la funcion social de la empresa, es decir con las normas
establecidas por el Estado, busca ir mas alla en beneficio
de fa sociedad y de su entorne.

PARKER, Christine. Meta-Regulation: Legal Account-
ability for Corporate Social Responsibility. University of
Melbourne Legal Studies [en linea). Research Paper No.
191. p. 1-2. Consultado en agosto de 2008 e¢n: SSRN:
http:ffssrn.comfabstract=942157 (Traduccién personal
de fa autora}
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las necesidades sociales de sus integrantes y de los
demas miembros de la comunidad.*® Ese ‘mas allad’
—aunque en ocasiones también las obligaciones
legales - se consigna generalmente en cédigos de
ética o de conducta, que hacen parte del cuerpo
de iniciativas de soft law en materia de RSE.

Dificilmente podrian consignarse en un escrito
las diferentes iniciativas expresadas a través de
codigos de conducta. Sin embargo, para ilustrar
el caracter blando de estos instrumentos, y de
hecho también para adelantar algunas de los
puntos sobre los cuales recae el debate hard law/
soft law en materia de RSE, vale la pena citar lo
expresado por Wesley Cragg¥, tras analizar las
tematicas de diferentes cédigos de conducta. En
relacion con los codigos de ética de las empresas
privadas, su estudio concluyd:

{Los cddigos de éticaf establecen principios y
estdandares de conducta. Su forma.y conteni-
do son (...} determinados por las asociaciones
que conforman una determinada industria o
por corporaciones individuales que buscan
quiar las actividades de la misma; la respon-
sabilidad para asequrar ¢l respeto del codi-
go €s una materia voluntaria que debe ser
adelantada por cualquiera que acepte de
manera voluntaria ser guiado por €l

No es aventurado sostener que la mayor
parte de fos cédigos de conducta existen-
tes tienen este cardcter. Los cddigos de las
compaiiias son el mejor ejemplo. Ellos son, en
su gran mayoria, creados en casa, con fre-
cuencia por la oficina juridica de la compa-
fiia, e interpretados, implementados y hechos
cumplir internamente. En algunos casos, los
codigos de conducta no son documentos pui-
blicos y su implementacion y cumplimiento
son tratados como un asunto confidencial

46  SCHVARSTEIN, Leonardo. Op cit., p. 3.
47  CRAGG, Wesley. Op cit., p. 217-218 (Traduccién personal
de Ia autora}
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Los cédigos promulgados por una industria

comparten algunas, pero no todas, de estas

caracteristicas. Fn general, son documentos
ptiblicos. En general, son adoptados después
de alguna forma de consulta publica. Y, en
general, son ofrecidos como puras guias vo-
luntarias, para ser implementados de mane-
ra voluntaria, y monitoreados internamente.
Asi, es frecuente que los codigos modelos, a
pesar de la colaboracion en su desarrollo, ex-
plicitamente sefialen que el codigo modelo en
cuestion “no tiene intencion de convertirse
en legislacion™. (Subrayas fuera de texto)

INSTRUMENTOS INTERNACIONALES
EN MATERIA DE RESPONSABILIDAD
SOCIAL CORPORATIVA: OTRA
EXPRESION DE DERECHO BLANDO

Ahora bien, sumado al conjunto de codigos de
conducta que pueden adoptar las empresas in-
ternamente, hay un conjunto de instrumentos
internacionales que buscan guiar el compor-
tamiento de las empresas. En especial, a nivel
internacional, la atencion se ha centrado en la
actividad de las compaiias trasnacionales, en
respuesta a grandes escandalos en relacion con
la degradacion ambiental, violaciones de dere-
chos de grupos minoritarios, trabajo de nifios,
violacion de derechos de los consumidores, en-
tre otras conductas. Como sefialamos anterior-
mente este cuerpo de iniciativas internacionales
apunta a promover soluciones voluntarias, de
autorregulacidn, soluciones que han estado en
el centra de las grandes controversias en mate-
ria de RSE. Las razones para este tipo de inicia-
tivas 'blandas’ en materia de RSE son mdltiples:
desde la presidn de los paises poderosos y de
las mismas empresas que se oponen a respuestas

48  Cragg pone de presente que la cita es del Mode! of Busi-
ness Principles (United States Department of Commerce
1996). Ibid., p. 218.
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regulatorias®®, como la idea tradicional de la que
la comunidad internacional sélo puede com-
prometer a los Estados, pero no puede imponer
obligaciones directas a las empresas®™.

No obstante, y. al margen de las razones por las
cuales se ha desarrollado el soft law en mate-
ria de RSE, lo cierto es que estas iniciativas en
el marco internacional han florecido, y de hecho
han sido las grandes promotoras del interés que
ha adquirido la RSE en la agenda global. Las ini-
ciativas son variadas®': por un lado, se encuentran
codigos de €tica o documentos de principiosy va-
lores expedidos por organizaciones que represen-
tan los intereses de las empresas, como el de la
Camara de Comercio Internacional. En otros ca-
sos, la entidad que los expide es una organizacion
no gubernamental, como por ejemplo Amnistia
Internacional o Pax Christi Internacionalf? Con
mas frecuencia, organizaciones que representan
gobiernos nacionales, como la OECD®, el Banco

49  Mcinerney por ejemplo sefiala que el desarrolio del cuer-
po de soft fow en materia de RSE tiene como consecuen-
cia directa los procesos de desregufacion econdmica
iniciados a partir de tos 70, principalmente en paises en
desarrollo. McINERNEY, Thomas F. Putting Regulation
before Responsibility: Towards Binding Norms of Corpo-
rate Social Responsibility. bepress Legal Series [en linea]
Working Paper 1029 (2006}. Consultado en junio de 2008
en: http:fflaw.bepress.comfexpressofeps/1029 '

50  Un buen recuento de a controversia acerca de que el
derecho internacional imponga obligaciones directas
a las empresas, se encuentra en: DURUIGBO, Emeka.
Corporate Accountability and Liability for Interna-
tional Human Rights Abuses: Recent Changes and Re-
curring Challenges. 6 Nw. U.J. Int'l Hum.Rts. [en linea}
222 {2008). Consultado en Julio de 2008 en: httpf]
www.law.northwestern.edufjournalsfjihrfv6/n2/2

51  Apelo a los ejemplos sefalados por Cragg. Vid. CRAGG,
Wesley. Op. cit,, p.214

52  AMNESTY INTERNATIONAL AND PAX CHRISTL Multi-
national Enterprises and Human Rights, Utrecht, 1998.
Citado en CRAGG. Ibid. |

53  Directrices de fa Organizacion para la Cooperacion y el
Desarrollo Econdmico {OCDE} para las Empresas Multi-
nacionales. Las Directrices pueden consuitarse en: www.
oecd.org

Mundial®* y el Fondo Monetario Internacional®s,
buscan articular estandares de conducta para el
comercio internacional. A estos se suman los bien
conocidos instrumentos impulsados por las Na-
ciones Unidas®®. Algunas iniciativas se enfocan en
paises especificos. Otras en un determinado sec~
tor econémico, o en un tema o area de interés.
En fin, todo un caleidoscopio de iniciativas para
guiar el comportamiento empresarial, que cada
dia se extiende mas.

A continuacion se resumen algunos de los ins-
trumentos mas relevantes que incorporan es-
tandares y principios internacionales sobre RSE.

El Pacto Mundial (Global Compact)?”

Este instramento de las Naciones Unidas es uno
de los mas conocidos, entre otras por el impul-
so que desde su presentacién, en el afio 2000, le
dio el el Secretario General Kofi Annan. Su fina-
lidad es la de promover el desarrollo sostenible
y la responsabilidad social, buscando la adhesion
de empresas lideres. H Global Compact, desde
sus primeras paginas insiste en que no se trata .
de un instrumento regulador, sino instrumento
que permite a las empresas adherirse voluntaria-
mente para avanzar diez principias que se nutre
de tres normativas fundamentales: la Declaracion
Universal de Derechos Humanes, la Declaracién
sobre principios de orden laboral de la OIT y la
Deciaracion de Rio sobre Medio Ambiente y Desa-
rrollo Sostenible. Los principios son:

54  Vid: http:/fwww.bancomundial.orgftemas/resenas/prin-
cipios_ecuador.htm

55  http:/fwww.imforgfexternalfindex.htm

56 UN Global Compact, disponible en: http:ffwww.un-
giobalcompact.org/docs/news_cvents{8.1/GC_bro-
chure_FINAL.pdf. Otra iniciativa importante es: The
United Nations Norms on the Responsibilities of Trans-
natianal Corporations and other business enterprises
with Regard to Human Rights, disponible en: http:ff
www.unhchr.chfhuridocda/huridoca.nsff{Symbol}/E.
CN.4.5ub.2.2003.12.Rev.2.

57  UN Global Compact, disponibie en: http:ffwww.unglo-
balcompact.org/docs{news_eventsf8.1/GC_brochure_
FINAL.pdf
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1. Las empresas deben apoyar y respetar la pro-
teccion de los derechos humanos proclama-
dos a nivel internacional.

2. Bvitar verse involucradas en abusos de los de-
rechos humanos.

3. Las empresas deben respetar la libertad de
asociacion vy el reconocimiento efectivo del
derecho a la negociacion colectiva.

4. La eliminacion de todas las formas de trabajo
forzoso y obligatorio.

5. La abolicion efectiva del trabajo infantil.

6. La eliminacién de la discriminacion respecto
del empleo y la ocupacion.

7. Las empresas deben apoyar la aplicacion de
un criterio de precaucion respecto de los pro-
blemas ambientales. ’

8. Adoptar iniciativas para promover una mayor
responsabilidad ambiental.

9. Alentar el desarrollo y la difusion de tecnolo-
gias inocuas para el medio ambiente.

10.Las empresas deben trabajar en contra de la
corrupeidn en todas sus formas, incluyendo la
extorsion y el soborno.

The Global Reporting
Intitiative (G.R.I)*®

Esta iniciativa se inicié en 1997 y se constituye
como una institucion independiente y no guber-
namental, pero en la que participan las Nacio-
nes Unidas a través de su programa de medio
ambiente. Su objetivo principal es proporcionar
elementos de soporte para la elaboracion de
memorias y directrices en materia de RSE. Ade-
mas ayuda a elaborar complementos sectoriales
y protacolos técnicos.

58  El G.R.I puede consultarse en: www.globaireporting.org

Directrices de la Organizacion
para la Cooperacion y el Desarrollo
Economico (OCDE) para

las Empresas Multinacionales®

Las Directrices de la OCDE para Empresas Multi-
nacionales (EMNs), promulgadas en 1976 y revi-
sadas luego de las fracasadas negociaciones so-
bre los Acuerdos Multilaterales de Inversion en
la OECD en 1999, son recomendaciones dirigidas
por los gobiernos a las empresas multinaciona-
les. Su objetivo principal es el de garantizar que
las actividades de las empresas multinacionales
se desarrollen en armonia con las politicas na-
cionales de los paises de la OCDE, asi como el de
fortalecer la base de la confianza mutua entre
las empresas y las autoridades gubernamenta-
les. Las Directrices comprometen a los gobier-
nos signatarios, para hacer recomendaciones a
sus compaiiias multinacionales o aquellas que
operan en sus territorios. A estas directrices
se encuentran adheridas los 30 miembros que
constituyen la organizacion, mas ocho paises
gue no son miembros®. En tanto que recomen-
daciones gubernamentales para guiar un buen
comportamiento de las empresas, el lenguaje de
las Directrices esta dirigido directamente a las
Corporaciones. No obstante, no son obligatorias
en estricto sentido, pues su aplicacion no depen-
de de las empresas, sino de la forma en que los
gobiernos las hacen cumplir.

Las directrices involucran un amplio campo de
actividades empresariales. Incluyen desde prin-
cipios generales, hasta normas sobre transpa-

59  Las directrices fueron adoptadas en 1976 y revisadas en
el 2000. Las directrices pueden consultarse en www.
oecd.org

60  Losmiembros de fa OECD son: Australia, Austria, Bélgica,
Canada, Repiblica Checa, Dinamarca, Finlandia, Francia,
Alemania, Grecia, Hungria, Islandia, Irlanda, ltalia, Japon,
Korea, Luxemburgo, México, Holanda, Nueva Zelandia,
Noruega, Polonia, Portugal, Eslovaquia, Espaiia, Suecia,
Suiza, Turquia, Reino Unido. Los ocho paises que nos son
miembros, pero han adherido a las Directrices de la OCDE
son: Argentina, Brasil, Chile, Estonia, Israel, Lativia, Li-
thuania y Eslovenia.
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rencia en la informacion, trabajo y relaciones la-
borales, recomendaciones en materia ambiental,
lucha contra la corrupcion, intereses de [os con-
sumidores, ciencia y tecnologia, competencia y
obligaciones tributarias.

Declaracion tripartita de principios
sobre las empresas multinacionales
y la politica social (Declaracion
tripartita) de la OIT.*

Las Declaracion Tripartita fue adoptada por el
Cuerpo Ejecutivo de la OIT en 1977 y enmendada
en el afio 2000. Esta Declaracion apunta a pro-
mover la contribucion positiva de las empresas
multinacionales y a minimizar y resolver las di-
ficultades que sus actividades puedan causar en
el progreso economico y social. La Declaracion
esta soportada en distintas Convenciones y Re-
comendaciones de la OIT que definen derechos y
obligaciones en términos mas especificos.

La Declaracion Tripartita contiene cinco secciones
principales. La primera se dedica a politicas gene-
rales y exige el respeto a la soberania nacional, le-
yes y objetivos politicos del pais anfitrion. Se aboga
por la igualdad de trato por parte del gobierno ha-
cia las compafiias multinacionales y las companias
nacionales y la consulta tripartita (consulta entre
trabajo, negocio y gobierno). La sequnda seccion
llama a las compafias multinacionales a jugar un
rol clave en la generacion y expansion de oportu-
nidades para un empleo seguro y estable, a usar
tecnologias apropiadas y a prestar atencion a las
politicas de empleo. La tercera seccién se encarga
de la capacitacion, recapacitacion y promocion de
los trabajadores en todas las categorias ocupacio-
nales. La cuarta seccién recomienda la provisién
de indices salariales, beneficios y condiciones de
trabajo con énfasis especial en la importancia de
establecer y mantener altos niveles de salud y se-

61t La Declaracion Tripartita puede consultarse en: http:ff
www.ilo.orgfpublicfenglishfemployment/multi/down-
loadfspanish.pdf

guridad ocupacional. En la quinta seccidn, se exige
a los negocios y gobiernos que respeten la fibertad
de asociacién y el derecho a organizar y negociar
colectivamente, como los principios que guien sus
acciones en todos los asuntos relativos a las rela-
ciones industriales.

La Declaracién no posee fuerza legal internacional.
Mientras los estados miembros estan obligados a
asegurar el cumplimiento de la Declaracion “en la
medida de lo posible, dadas las condiciones na-
cionales”, el Comité que interviene en las disputas
no tiene autoridad para obligar al acatamiento.
Se dice entonces, que el Comité debe confiar en
el poder de persuasion y el uso publico de la ex-
posicion y la verglienza para cambiar las practicas
comerciales y gubernamentales. No hay compro-
miso formal de las empresas. Ellas no firman o
adhieren a la Declaracion, y no estan obligadas a
informar sobre su cumplimiento o progreso®.

Sistemas de Certificacion:
SA8000 y I1SC14000

Tanto la SA8000% y el ISO14000% son sistemas
de certificacion sobre el cumplimiento de nor-
mas en materias de derechos humanos, de las
directivas de la OlT, asi como de otras conven-
ciones de derechos. Estos sistemas se concen-
tran en los procesos de manejo de las corpora-
ciones que voluntariamente se adscriben a ellos.

62 No obstante lo anterior, las Directrices Tripartitas
contienen varios mecanismos de supervision para
examinar el cumplimiento de los estandares, a sa-
ber: “encuestas tripartitas para evaluar adelantos,
estudios sobre temas, sectores, paises o regiones
especificos, actividades de dialogo y asesoria na-
cionales y regionales, procedimiento de interpreta-
cion para resolver conflictos.” lbid.

63  El contenido y proceso de acreditacion de la SA8000
puede consultarse en: htip:ffwww.sa-intl.orgfindex.
cfm?fuseaction=Page.viewPagettpageld=617&tparentiD
=473&stopRedirect=1

64  El1S014000 se puede consultar en: http:ffwww.icontec.
org/BancoConocimiento/lfinformacion_internacionalf
informacion_internacional.asp?Codldioma=ESP

Ocrusre pe 2008 o Universioap pE Los Anpes ¢ Facuitap pe Derecrio ¢ Revista peE DerecHo Privano 40

)43

LA DISCUSION EM TORNO A LAS SOLUCIONES DE SOFT LAW EN MATERIA DE RESPOMSABILIDAD SOCIAL EMPRESARIAL




i

privado

#

MaTaLa Ancel, Cago

Aunque algunos tratadistas ubican estos siste-
mas de certificacion como instrumentos de soft
law en materia de RSE, otros por el contrario
sefialan que no poseen las caracteristicas para

considerarse hoy en dia como tales®. Si embar-!

go, insisten en que estos instrumentos en el
futuro pueden ser adoptados o promocionados
por las legislaciones nacionales, como una forma
de estandarizar la manera en que las empresas
presentan sus reportes, evaluar las responsabi-
lidades, e incluso para ser incorporados en los
contratos de inversion.

EL DEBATE HARD LAW/SOFT LAW
EN MATERIAL DE RSC

En la parte anterior de este articulo, se ha insis-
tido en la creciente preocupacion por controlar
la actividad de las empresas, de manera que par-
ticipen en la promocién de un desarrollo soste-
nible y garanticen con su actuar un compromiso
minimo con principios y valores compartidos en
materias sociales, ambientales, de derechos hu-
manos. Se ha mostrado, como de tiempo atras
se han gestado diversas iniciativas globales que
establecen una serie de recomendaciones para
que las empresas encaminen su actuar. Iniciati-
vas que si bien tienen pretension de ser cumpli-
das, hacen parte de los llamados instrumentos
de soft law, por carecer, entre otras razones, de
caracter obligatorio, por lo menos desde un sen-
tido formal. Estas iniciativas, llamese directrices
internacionales, codigos de ética o de conducta,
o sistemas de certificacion, si bien han prospera-
do en los Glfimos afios, y han puesto en el centro
de atencion al discurso de la RSE, también han
generado un intenso debate sobre su conve-
niencia y efectividad. Es, como sefialamos, una
discusidn que de ordinario se nombra como el
debate hard law/soft law en materia de RSE.

65  PARKER, Christine. Op cit., p. 24

Lo que se hard a continuacion es recoger una
serie de argumentos que han mediado el debate,
para mostrar al lector que la discusion sobre la
RSE involucra una serie de consideraciones mu-
cho mas interesantes y complejas que las que
ordinariamente se utilizan en el pais para carac-
terizarla. Empecemos por sefalar que el debate
hard/soft law en materia de RSE no se solucio-
na, como con frecuencia se sugiere, con el argu-
mento de que no hay tension entre la respues-
ta estatal y la de las empresas, en tanto la RSE
significa “ir mas alla" de las normas legales. Ello,
por varias razones principales: en primer lugar,
porque asi las iniciativas en materia de RSE sean
distintas a las consagradas por la legislacion, de
todas maneras la RSE entra a ocupar areas que
tradicionalmente han sido del resorte de los Es-
tados, como los temas ambientales, laborales o
de derechos humanos. Es decir, que sigue siendo
objeto de discusién qué de esas materias deberia
ser requlado por los Estados o por la comunidad
internacional a través de imposiciones directas
a las empresas, y qué debe dejarse al ambito de
iniciativas voluntarias. En sequndo lugar, porque
precisamente se ha insistido en que la RSE es la
respuesta a un vacio de legislacion, lo que deja
aun vigente la discusion sobre si la solucion debe
ser la de fortalecer los mecanismos regulatorios
o profundizar atin mas las soluciones voluntarias
y de autorregulacion. Y, en tercer lugar, porque
esta sobre la mesa el argumento de que no en
pocas ocasiones las leyes de un pais han sido de-
bilitadas por las dinamicas del libre mercado, por
la presion de las empresas transhacionales y por
la necesidad de atraer inversiéon extranjera, lo
que permite atin cuestionar la extension de ese
‘mas alld’ que pretende ser cubierfo con medidas
de soft law en materia de RSE.

Con base en estas precisiones esbozaremos una

serie de argumentos en favor y en contra de so-

luciones de soft law en materia de RSE, no sin
antes de recordar que es creciente la tendencia
de mirar la discusion no en términos de dicoto-
mia sino de inferaccién. Inciuso muchos de los
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exponentes de los argumentos que se presentan
a continuacion, hacen parte de dicha linea, pero
existen ciertamente diferencias de grado, entre
quienes preferirian ver la balanza inclinada hacia
soluciones de soft law, y aquellos que preferirian
ver un rol mas activo del Estado y de fa comuni-
dad internacional en materia de RSE. Pero sobre
esto veolveremos en la Gitima parte del articulo.

EN DEFENSA DE PROFUNDIZAR LAS SOLUCIONES
DE SOFT LAW EN MATERIA DE RSE

Es dificil subsumir en lineas ideoldgicas a los de-
fensores del soft law en materia de RSC. Si bien
como lo sefiala Mclnerney®® la historia muestra
que las raices intelectuales de la RSE se fundan en
la ideologia neoliberal, no todos los proponentes
y defensores de la RSE abrazan dicha ideologia.
Son muchos los que aln teniendo reservas sobre
el modelo de liberalismo econdmico imperante,
defiende las soluciones voluntarias propias de
fa RSE por motivos altruistas, pragmaticos o de
simple estrategia®. De hecho como impulsores

~de la RSE se encuentran diferentes ONG, orga-
nizaciones sindicales, y hasta académicos que
dificilmente podrian ser clasificados como neoli-
berales®®. Hago esta advertencia pues presentaré
un panorama general de los argumentos, sin en-
trar en precisiones sobre las corrientes ideolégi-
ca desde la que se esbozan, dejando entonces al
lector la tarea de ubicarlas.

66  MCcINERNEY, Thomas. Op cit.

67  KENNETH, Amaeshi y BONGQ, Adi. Reconstructing the
corporate social responsibility construct in Utlish. En:
Internationat Centre for Corporate Social Responsibility.
Nottingham University Business School. fen tinea] No.
37-2008 ICCSR Research Paper Series - ISSN 1479-5124.
Consuftado en junio de 2008 en SSRN: http:ffssrn.com/
abstract=761564. Por su parte Trubek, Cotrell y Nance,
al caracterizar las discusion entre el hard lawy soft law,
sefialan que este debate su funda principalmente en dis-
cusiones pragmaticas y funcionales. TRUBEK, David M;
COTRELL, Patrick y NANCE, Mark. Op cit,. p. 3

68  Aungue segn Shamir, no son pocas las organizaciones
que han sido cooptadas por las empresas para avanzar
sus intereses. Vid. SHAMIR, Ronen. Op cit, p. 98.

El soft law en materia de RSE es la
respuesta al fracaso de la regulacidén

Uno de los argumentos mas recurrentes para ex-
plicar el surgimiento y dinamica del soft law en
materia de RSE, es que es la respuesta a vacios
de regulacién tanto nacional como internacio-
nal. Vacios que no se miran solo desde el punto
de carencia de normas, sing de efectividad de
las existentes. Sobre esta base, son recurrentes
las criticas al hard law por su rigidez e inflexibi-
lidad. Asi, se pone de presente que las soluciones
de hard fow tienden a dar tratamientos unifor-
mes e inflexibles, que no dan cuenta de la natu-
raleza competitiva y altamente cambiante de los
mercados. En otras palabras, que muchos de los
asuntos actuales estan caracterizados por altos
niveles de incertidumbre, por lo cual se necesita
de respuestas flexibles que permitan constante
experimentacion y ajuste®. Los instrumentos de
hard law, para sus crificos, son extremadamente
demandantes, v si se abusa de ellos o no funcio-
nan corregir los errores es muy dificil®. Por ello,
prefieren las soluciones de soft law “pues éstas
pueden hacer cosas que ef derecho duro no pue-
de, en la medida en que es menos demandante
y mds flexible".

69  Aunque no referido explicitamente a la RSE, Abbot y
Snidal, ponen de presente que muchos de los asuntos
internacionales son nuevos y compiejos, de manera que
los Estados estan limitados para anticipar las posibles
consecuencias de adoptar medidas de hard low. Por eso,
aducen que las medidas de soft Jaw pueden ser mas Gtiles
para enfrentar la “"incertidumbre”. Por ejemplo, sehialan
los autores, asuntos ambicntales como ¢l calentamiento
global, sirven para Hlustrar el punto: "per fo noturaleza,
la severidad, ¢ incluse fa existencig de las amenazas —al
igual que los costos de responder o effas- son inciertas,
los compromisos abicrtos, cemoe [0S que se encuentran
‘en acuerdos marco en materic ambiental, pueden ser
una mejor respuesta®. Vid. ABBOTT, Kenneth y SNIDAL,
Dunean. Op cit., p. 12- 14

70 BAYNE, Nicholas. Hard and Soft Law in International Insti-
tutions: Complements not Alternatives. En: KIRTON, John
1. y TREBILCOCK, Michel J. (Eds.). Hard Choices, Soft Law.
Voluntary Standards in Global Trade, Environment and So-
cial Governance, Aldershot, Ashgate, 2007, p. 350.

7t fbid.
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Uno de los asuntos sobre los cuales hacen én-
fasis los defensores del soft law, es que estos
instrumentos permiten avanzar hacia una mayor
RSE de las empresas. Se pone de presente que
las empresas muchas veces eluden las obliga-
ciones nacionales al desarrollar sus actividades
en multiples jurisdicciones y al aprovechar la
complejidad de los diferentes sistemas politicos
y legales en los que operan’. Otros aftaden que
incluso las imposiciones legales pueden llevar a
empresas a adoptar practicas poco 'santas’ para
evadir la responsabilidad legal™. Se objeta, ade-
mas, que las respuestas de fard low pueden ser
ineficaces en tanto que en el mercado global los
paises estan limitados para reqular las activida-
des corporativas internacionales, més alla de sus
fronteras territoriales™.

En materia de vacios en la regulacion, hay quie-
nes tienen criticas fuertes, en relacién con las
respuestas de paises en desarrollo. Por ejemplo,
Dixit” defiende las soluciones de soft faw en ma-
teria de responsabilidad social, con el argumento
de que las leyes de paises en desarrolio son “muy
costosas, lentas, no confiables, no objetivas, co-
rruptas débifes o simplemente ausentes”. Otros,
si bien no tiene reparos tan fuertes frente a las
legislaciones de paises en desarrollo, si insisten
en que con frecuencia estos paises se ven pre-
sionados para bajar sus estandares de regulacién
o incluso imposibilitados para hacer frente al

72 CRAGG, Op cit., p. 219. Mcinery por su parte, afiade que
aim cuando las empresas no busquen evadir propiamente
la reguiacién, fas practicas de las empresas pueden cam-
biar constantemente, de manera que la reguiacién puede
quedarse obsoleta. Vid. McINERNEY. Op cit.

73 LAUFER, W. Corporate liability, risk shifting and the par-
adox of compliance. Vaderbilt Law Review 52 & Corpo-
rate prosceution, cooperation and the trading of favors.
lowa Law Review 87 {2002). Citado en: PARKER, Cynthia.
Op cit., p. 3%

74 CRAGG. Op cit., p. 219

75  DIXIT, Avinash. lawless and economics: Alternative
Mades of Governance. New Jersey: Princeton University
Press, 2004. Citado en: NWETE, Bede. Corporate Social
Responsibility and Transparency in the Development of
Energy and Mining Projects in Emerging Markets; Is Soft
Law the Answer?, p. 333.

poderio economico de las empresas transnacio-
nales. Por eso hacen énfasis en que, ante tantas
debilidades de la regulacidn, es preferible apelar
a un comportamiento ético de las empresas que
permita llenar estos vacios. De hecho, sus defen-
sores ponen de presente que en la practica son
multiples los ejemplos que dan cuenta de que los
planteamientos voluntarios y de autorregulacion
han producido resultados y que los llamados a
las conductas socialmente responsables han ter-
minado por cambiar el comportamiento de mu-
chas empresas de manera mas eficaz™.

En esta misma linea, algunos ponen de presen-
te que imponer RSE a través de obligaciones
impositivas (hard law) puede afectar la inver-
sién si se combina con otros factores como
los altos costos laborales. Esto lleva a que los
inversionistas prefieran trasladar sus activida-
des a regiones con regulaciones y estandares
legales mas débiles’”. Por el contrario, aducen
los defensores, un sistema de soft law permi-
te que las empresas, que de hecho tienen una
intencion de maximizar sus utilidades con o sin
responsabilidad social, se involucren con menos
temor en causas sociales.”®

En relacion con el campo internacional, algunos
autores refieren que la debilidad de los orde-
namientos nacionales no se suple con normas
internacionales obligatorias, en tanto éstas son
abstractas y dificiles de hacer cumplir’®. Otros
piensan gue simplemente es muy dificil llegar a
un consenso internacional, pues “con frecuen-
cia, el orgullo nacional, el argumento de fa so-

76  KERCHER, Kim. Op cit., p. 3. CORTINA, Adela. Respons-
abilidad Social Empresarial. Conferencia pronunciada el
29 de septiembre de 2008. Carporacion Club el Nogal-
Fundacion el Nogal, Bogota.

77  UNIDO. Op cit. NWETE, Bede. Op cit. p., 334.

78 Ibid. p.337.

79  CLOGHESY, Michel. A Corporate Perspective on Glo-
balisation, Sustainable Development and Soft Law. En:
KIRTON, John J. y TREBILCOCK, Michel i. (Eds). Hard
Choices, Soft Law. Voluntary Standards in Global Trade,
Environment and Social Governance, Aldershot, Ashgate,
2007, p. 323-328.
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berania, y otros asuntos emocionales salen a
flote en oposicion"® Y otro tanto, como ya
se menciond, rechazan la solucién de un ré-
gimen internacional obligatorio en materia de
RSE con el argumento de que la comunidad in-
ternacicnal no puede hacer exigencias directas
a las empresas, sino indirectas a través de los
Estados®. En todo caso, se afirma también que
fos instrumentos de soft law promulgados por
distintos organismos internacionales han mos-
trado su utilidad al poner en perspectiva global
[a importancia de la RSE.

Las empresas responden mejor a
incentivos econémicos y de
reputacion que a imposiciones de
ley. Ademds la RSE, fuera de
contribuir a la sociedad y

al planeta, sirve para los
intereses de las empresas

En concordancia con lo anterior, otro de los ar-
gumentos centrales de los de los defensores de
soluciones de soft law en materia de RSE, es que
la mejor forma de generar cumplimiento con
los compromisos de responsabilidad social, son
los incentivos econdmicos. En gran parte, estos
incentivos estan atados a la reputacion®? de las

80  RATNAM Venkata y VERNA Anil. Hard Law or Soft Law:

India and International Labor Standars. En: KIRTON,

John J.y TREBILCOCK, Michel J. (Eds.). Hard Choices, Soft

Law. Voluntary Standards in Global Trade, Environment

and Social Governance, Aldershot, Ashgate, 2007, p. 167.

Sobre los "costos para la soberania” frente a los acuerdos

de hard law ver en general: ABBOTT, Kenneth y SNIDAL,

Duncan. Op cit. p.9-12.

81  Pucsto de presente en: INTERNATIONAL COUNCIL ON
HUMAN RIGHTS POLICY. Mas alla de lo discrecional. Los
derechos humanos y la emergencia de obligaciones le-
gales internacionales para las empresas. Consuftado en
agosto de 2008 en: http:/fwww.international-council.
org/files/summaries/9/107_-_Business_and_Human_
Rights_-_Spanish_Summary.pdf .

82  La reputacidn, se dice, trasciende la idea de imagen. Es
decir que construir reputacion requiere construir una opi-
nién publica favorable basada en el "ser” de la empresa
y en sus mejores practicas, que se da a conocer no ex-

empresas. Segun esta linea de argumentacion, las
compafias responden a preocupaciones sociales y
ambientales como resultado de su interés de me-
jorar su reputacion ante los consumidores, com-
petidores e inversionistas®. Una buena reputacion
puede mejorar las ventas, las utilidades, e inclusos
el precio de sus acciones, mientras que una mala
reputacion genera consecuencias opuestas.®
Los escandalos de Enron, Nike, Gap, entre otros,
son ejemplos que con frecuencia se aducen para
mostrar como las empresas pueden ver afectados
su ingresos si no ‘acttian de manera responsable,
pero también como su respuesta en términos de
actividades en materia de RSE les ha ayudado a
mejorar la confianza en los inversionistas y su re-
putacion ante competidores y consumidores. En
términos de la revista The Economist®: “[La RSE]
permite limitar el dario a una marca y los pre-
Juicios que se generan de una mala prensa y de
boicots de los consumidores, ol igual que de las
amenazas de acciones legales”.

Si la preocupacién central de las empresas es la de
generar mayores utilidades, los defensores de las
soluciones blandas en materia de RSE no dejan de
poner de presente que las empresas socialmente

clusivamente a fravés de instrumentos publicitarios, sino
mediante informes transparentes y publicaciones certifi-
cadas por terceros competentes, Se busca enfonces ganar
no sélo reconoeimiento piblico, sino también lograr ser
respetado y posicionarse frente a tos competidores como
una empresa que esta comprometida con estandares al-
tos de calidad y que se involucra en un "comercio justo”.
Vid. SARMIENTO, Nataly ;Bondad o Estrategia? Tejiendo
responsabilidad social en ¢l mundo del carbon. Colombia
internacional 67 (enero-junio 2008) , p. 147
83  SKAPINKER, Michel. Virtues reward? En: Finan-
cial Times. (2, Apr. 2008). Consuitado en ago-
sto de 2008, en: http:ffwww.wbesd.erg/plugins/
DocSearchfdetails.asp?txtDocTitle=corporate%20
sacial%20responsibility&ttxtDocText=corporat
e%20social920responsibility&DocTypeld=-1-
& 0bjectid=Mjk40DcEtURLBack=resu! to%2Easpo3FtxtD
ocTitlevp3Deorporate+social+responsibifity%26txtDoct
exto3Dcorporate+social+responsibility®%26DocTypeld
%3D%2D1%26SortOrderob3D%26CurPage%3D3
‘UNIDO. Op cit, p. 8-9.
Just good business. En: The Economist. [en linea] (Jan
17th 2008}. Consultado en www.economist.com/fspecial
reports/PrinterFriendly.cfm?story_id=10481077
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responsables terminan siendo mas competitivas
y teniendo mayores oportunidades de mercado
que aquellas que no lo son®. “Si las empresas se
aproximan de manera estratégica, la RSE pude
convertirse en una ventaja competitiva” ¥. En
otras palabras, se insiste, que para gue una em-
presa tenga éxito a largo plazo sus directores de-
ben considerar los intereses de los accionistas y
de otras partes interesadas relevantes, como los
empleadores, consumidores y comunidades en las
gue operan®® De hecho en defensa de este argu-
mento, los proponentes de las soluciones de soft
law no se cansan en insistir en que existe eviden-
cia demostrada de que las empresas que imple-
mentan practicas sostenidas de RSE les va mejor
y garantizan mayores ventajas competitivas que
aquellas empresas que no adoptan practicas de
RSE®. En sintesis, se promueve la idea de que con
la RSE "todos ganan”, tanto las empresas, como el
planeta y la sociedad.

El soft law en materia de
responsabilidad social permite una
mayor contribucién de las empresas

Ademas es til para preparar mejores compro-
misos de hard law. '

Ahora bien: otro argumento importante que
sustenta la defensa del soft law en materia de
RSE, es que permite una contribucion mayor de

86  Vid, entre otros, WILSON, Andrew y OLSEN, Leon. Cor-
porate Responsiblity -Who is Responsible. The Ash-
tridge Journal [en linea] {2003), p. 10. Consultado en
Julio de 2008 en: hitps:ffwww.ashridge.org.ukfweb-
sitefiC.nsTfwFARATT/Corporatetb20Responsibilityte20
o%E20680%093%20Who0s20is0%20Responsible/$file/
corporateres.pdf SCHAEFFLER, Klaus. Pobreza y res-
ponsabilidad social del empresario. Un modelo de ges-
tidn que agrega valor y crea capital social en beneficio
de fa comunidad. Revista Futuros [en linea] No 13. 2006
Wol. IV.{2008} p. 1-2. Consultado en agosto de 2008 en:
http:/fwww.revistafuturos.infofraw_textfraw_futuro13/
pobreza_rse.doc SKAPINKER, Michel. Op cit.

87  The Economist. Op cit.

88  KERCHER, Kim. Op cit. p.3

89  THE ECONOMIST. Op. cit.

las empresas en materias sociales, laborales,
ambientales, que la que ordinariamente podria
exigirse a través de un sistema de normas im-
positivas. Dificilmente las leyes podrian obligar
a una compafiia a construir escuelas, promover
centros de capacitacién, desarrollar proyectos
de conservacion ambiental. Estos son, en cam-
bio, ejemplos frecuentes en las iniciativas ac-
tuales de RSE, y que para los defensores ilustran
con creces. los beneficios de que se extiendan
dichas practicas.®® Se afade, igualmente, que
en la medida en que se profundicen las inicia-
tivas de RSE, las empresas empezaran a ofrecer
soluciones innovadoras que contribuyan a un
verdadero desarrollo sostenible.® Para algunos,
lo que veremos es también una competencia
por exhibir mayores y mejores contribuciones
sociales y ambientales.

Un punto central de la RSE, segln sus defen-
sores, es que los beneficios no se limitan a las
practicas responsables de las empresas en su
pais de origen, sinc que también es de espe-
rarse que se extiendan a los diversos lugares
en donde ellos operan. Es lo que se conoce
como efecto chimenea, es decir que cuando
las empresas cuentan con politicas y compor-
tamientos responsables en materias laborales,
ambientales y sociales, las mismas se extienden
tanto a sus filiales como a las empresas pro-

90 Lisa Mills ahade ademas, que no en pocos casos la
legislacion puede atrasar los avances por ejemplo en
bioteenalogia, pues en su discusion terminan incluyén-
dose factores exogenos a jos cientificos. MILLS, Lisa,
Terminating Agricultural Biotechnology? Hard Law,
Voluntary Measures and the Life Science Industry. En:
KIRTON, John J. y TREBILCOCK, Michel 1. (Eds.). Hard
Choices, Soft Law. Voluntary Standards in Global Trade,
Environment and Social Governance, Aldershot, Ash-
gate, 2007, p. 342.

91 A New Study by Arthur D. Little Presents the Sus-
tainability Value Formula - 'Integrity + Innovation
= Sustainable Performance. En: Business Wire len
linea] {Agosto 2, 2007). Consulfado en septiembre de
2008 en: hitp:fffindarticies.com/pfarticies/mi_mOEiN/
is_2007_August_2[ai_n27351928
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veedoras.® Este efecto multiplicador, no es una
cuestion que involucra individualmente a cada
empresa, sino que por el contrario se espera, se-
gun sus proponentes, que en la medida en que
mas empresas adelanten practicas socialmente
responsables, otras van a querer hacer lo mismo;
es decir, la RSE va a ir en aumento®.

Las soluciones de soft law
son Utiles para preparar los
compromisos de hard law

Ahora bien: los defensores de las soluciones de
soft law en materia de RSE ponen de presente
las ventajas de estos sistemas frente al hard low.
Entre otras, se aduce que los mecanismos de soft
law en materia de RSE permiten un aprendizaje
social y empresarial de forma flexible, alientan a
una diversidad de actores para participar en el
proceso de definicion de las medidas y facilitan
el compromiso de actores, con diferentes grados
de poder, intereses y valores.®

Sumando a lo anterior se evidencia el hecho de
que regimenes de sof law sirven de estimulo
para que se adopten mejores compromisos de
hard low. Se afirma que estas soluciones pueden
ser Utiles como una fase preparatoria, antes de
que se establezcan compromisos de hard law, lo
que en ultimas permitiria, sobre la base de la ex-
periencia, una mejor legislacién en el futuro®.

Ademas, si bien instrumentos como los cddigos
de conducta son voluntarios y en principio no
generan obligaciones legales, ellos sirven como
instrumentos de presién de ONG vy otras organi-
zaciones civiles. Presion que, a la vez, puede ge-
nerar consenso entre gobiernos para incorporar

92  GUTIERREZ, Roberto, AVELLA, Luis Felipe y VILLAR, Ro-
drigo. Aportes y desafios de Ia responsabilidad social en
Colombia. Bogota: Edisoma Ediciones Especiales, 2006.
Citado en: SARMIENTO, Nataly. Op cit., p. 135

93  CORTINA, Adela. Op.cit.

94  OLLEFSON, Chris. Op cit,, p. 94

95  Ibid. Ver también BAYNE, Nicholas. Op cif, p. 350 y AB-
BOTT, Kenneth y SNIDAL, Duncan. Op cit., p. 9

sus preceptivas en legislaciones nacionales o en
estandares universalmente aceptados.®®

El soft law en materia de RSE
contribuye a profundizar el debate
politico, movilizar a la comunidad, y
generar consumidores més activos

En relacion con lo anterior, se sefiala por ejemplo,
que el soft faw pude contribuir a profundizar el
debate politico. Si las empresas no cumplen los
compromisos que adquirieron de manera volun-
taria grupos activistas pueden hacer conocer
estos hechos, y presionar para su cumplimiento.
La presion de ONG's, grupos de consumidores,
inversionistas y los medios de comunicacion,
juegan un papel determinante en el uso de in-
centivos de mercado para inducir a las corpora-
ciones a volverse publicamente responsables.®’
De hecho, como se sefald, muchos de los propo-
nentes de la RSE sostienen que estas presiones
pueden llegar a ser incluso mas efectivas que las
sanciones impuestas a través de un sistema de
hard law.*®

La RSE ademas, lleva a generar consumidores
mas activos. La experiencia ha demostrado que
las campanas de consumidores han logrado pro-
mover un mayor conocimiento sobre si los bie-

96  .Para Abboy y Snidal, los instrumentos de soft fow en el
campo internacional son una herramienta valiosa para
tos activistas. "Aunque no pueden ser invocadas como
"ley”, ellfas se basan en un discurso normative similar.
Permite a fos activistas exponer los vacios entre com-
promisos internacionales fde soft law} y las conductas
de fos gobiernos.” En ofros términos las soluciones de
soft law pueden promover una "politica de accountabi-
fity” si contienen compromisos normativos claros. AB-
BOTT, Kenneth y SNIDAL, Buncan. Op cit., p. 18-19

97  Vid, DASHWOOD, Hervina. Op cit., p. 198. SARMIENTQ,
Nataly. Op cit, p. 135.

98  Para Chris Tollefson, las soluciones de soft low son po-
liticamente mas atractivas y eficientes para !os gobier-
nos, ONG's y otros grupos de interés, y permite ademas
a grupos “pobres” una mayor participacién para poner
de presente sus necesidades e intereses. El soft law es a
su juicio, una buena alternativa frente a litigios largos y
costosos. TOLLEFSON, Chris. Op cit,, p. 100-103.
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nes que se ofrecen estan producidos de acuerdo
con estandares laborales justos, con el impacto
minimo ambiental, y sin abusos de los derechos
humanos®.

Las soluciones de soft law en

materia de RSE son inevitables .

Esta es sin duda una conclusién generalizada: el
discurso de la RSE ha calado a nivel global y lo
que debemos esperar es que cada dia se extien-
da mas. Como sustento de esta afirmacion, en-
tre muchas otras evidencias, se pone de presente
que hoy en dia una gran parte de los ejecutivos
considera que el rol de las corporaciones exige
el ir mas allad que el simple cumplimiento de sus
obligaciones legales'®. Incluso una vasta mayoria
reconoce que los asuntos ambientales, sociales,
y de buen gobierno corporativo son criticos para
el desempefio en inversion'®, y se predice que
los indicadores sobre comportamiento frente a
temas ambientales y sociales terminaran siendo
factores determinantes para la consideraciones
en inversion.®? La frase de Carly Fiorina, Presi-
denta de Hewlett-Packard, resume esta idea de
que la RSE vya tiene un lugar, y que es dificil dar
marcha atras: “las empresas bien pueden tomar
control de la tendencia de la responsabilidad
sociaf corporativa, o bien la tendencia de la res-
ponsabilidad social corporativa tomard control
de las empresas™®.

99  Ibid.

100 THE MCKINSEY QUARTERLY. The McKinsey Global Sur-
vey of Business Executives and Society, 2005. Citado en:
KERCHER, Kim. Op cit., p. 4

101 MERCER INVESTMENT CONSULTING. Fearless Forecast-
What do investment managers think about responsible
investment, (2006} p. 11. Citado en: KERCHER, Kim Op
cit, p. 4

102 Ibid. Sobre la tendencia creciente de adoptar practicas
de RSE, vid: UNIDO. Op cit., p. 18.

103 FIORINI, Carly. Adress at Business for Social Responsibil-
ity, Noviembre 17 de 2003. Citado en: WILLIAMS, Cyn-
thia. Op cit., p. 466
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CRITICAS A LAS SOLUCIONES DE SOFT LAW
PARA GARANTIZAR LA RESPONSABILIDAD
SOCIAL DE LAS EMPRESAS

Ahora bien, al igual que los defensores de las so-
luciones de soft law en materia de RSE, sus cri-
ticos también provienen de distintas corrientes.
Por una lado, como con anterioridad menciona-
mos, imperan visiones radicales, de corte neoli-
beral, que insisten en que las empresas no deben
adherirse a responsabilidades sociales porque su
verdadera responsabilidad es la de maximizar
utilidades a sus accionistas y porque, en general,
ia RSE es incompatible con la naturaleza compe-
titiva de la economia global'®. No obstante, mas
alla de estas visiones extremas, hay una serie de
voces que si bien consideran que la participacion
de las empresas es fundamental para promover
el desarrollo sostenible y contribuir a la solucion
de los enormes problemas sociales y ambientales
que subsisten en el mundo, piden cautela frente
al entusiasmo que ha adquirido [a RSE y critican
la tendencia internacional de impulsar principal-
mente soluciones de soft law para responder a
los retos sociales, ambientales y de derechos hu-
manos que plantea la globalizacion,

En este sentido, no todos los criticos rechazan la
adopcidn de medidas voluntarias para garantizar
un mayor compromiso social y ecologico de las
empresas. La mayoria de argumentos apuntan a

104 Un buen exponente es Martin Wolf, columnista del Fi-
nancial Times. Para €I, la RSE es conducida por grupos
activistas que en general son hostiles y demasiado cri-
ticos de las empresas multinacionales, del capitalismo y
de la libertad de mercado. A su juicio la RSE conlfleva una
falsa critica de la economia de mercado, presenta una
vision errada sobre el poder de las multinacionales, ame-
naza con difuminar regulaciones costosas en el mundo
entero, y es mas propensa a frenar la reduccion de la
.pobreza global que a acelerarfa. Su conclusién es que
“el rof de las compafiias que se manejan bien es generar
ganancias, no salvar af planeta. Dejen que no cometan
el error de confundir los dos". WOLF, Martin. Financial
Times. {may 16, 2001) Citado en: Alternative view of Cor-
porate Social Responsibility: A Dialogue with the Finan-
cial Times. Consultado en junio de 2008 en http:/fwww.
mhcinternational.comfft.him
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insistir en que si bien algunas medidas de soft
law son importantes, estas no pueden ni deben
desplazar el rol regulatorio de los Estados'®, y
que la comunidad internacional, mas que sequir
insistiendo en medidas voluntarias, debe encon-

trar también mecanismos impositivos para con-

trolar las -desviaciones en el actuar de las em-
presas. A continuacion, entonces, resumiremos
algunas de las principales objeciones en contra
de las iniciativas de soft law en materia de RSE.

La RSE es un concepto ambiguo,
estratégico y utilitarista

Empecemos por sefalar que una de las princi-
pales criticas acerca del discurso de fa RSE es
que todavia no hay acuerdo en lo que se entien-
de por una empresa socialmente responsable,
incluyendo qué actividades deben considerarse
como parte de un comportamiento responsable.
Como manifestacion de ello son las distintas de-
finiciones sobre RSE, asi como |a creciente dis-
puta sobre la utilizacion de la misma expresion.
Como lo pone de presente la Revista The Eco-
nomist'% algunas empresas prefieren el térmi-
no “responsabilidad corporativa®, excluyendo la
palabra “social”, o hablar de "ciudadania corpo-
rativa” o "empresa sostenible”, que en el trans-
fondo expresan visiones distintas sobre lo que el
concepto debe implicar. Sin embargo, en Gltimas
todas estas definiciones y expresiones tratan de
presentar a la empresa como una entidad "que
hace bien", aunque, segln los criticos, sin foco
claro sobre lo que significa "hacer bien”'

105 Proponentes de este argumento se centran en estudios
que insisten en el cumplimiento como un proceso dina-
mico de interaccién entre las empresas y los agentes de
regulacion. Sobre esta interaccion vid, por ejemplo, PAR-
KER, Christine. Op cit. Para Parker “se debe reconocer
que las corporaciones son a la vez un objeto apropiado
de responsabilidodes democraticas, y aprepiados suje-
tos de auto-regulacion”.

THE ECONOMIST. Op cit.

Ibid. Mckinerney, por ejemplo, pone de presente el trans-
fondo ideoldgico que subyace a esta disputa por el térmi-
no. Para €l no es gratuito la reciente presion de algunas

106
107

Vogel® por ejemplo, presenta la ambigiiedad
del concepto RSE con preguntas bastante elo-
cuentes, que hablan por si solas:

(..} ¢Al introducir Monsanto semillas genéti-
camente modificadas estd contribuyendo a la
agricultura sostenible, o es una amenaza a la
salud publica y a la integridad ecoldgica?(...} ¢Es
McDonalds una firma responsable porque utili-
za empagques amigables con el ambiente o una
firma irresponsable por contribuir a masificar
la produccion agricola? ;Es Union Oil una em-
presa responsable al mejorar las condiciones de
los trabajadores de su oleaducto en Burma, o
irresponsable por continuar haciendo negocios
enn un pais con un gobiernc militar represivo.”

En sintesis, una objecion comin es que la RSE se
utiliza de manera bastante estratégica, en asun-
tos que pueden convenir a la empresa, pero que
la "actividad virtuosa’ no liega hasta el punto de
dejar de lado o modificar actividades que si bien
son bastante lucrativas, inciden negativamen-
te en cuestiones sociales o ambientales. De alli,
que en el centro de las criticas esté el carac-
ter voluntario de las propuestas en materia de
RSE, que para muchos son interesadas, guiadas
por un movil principalmente utilitarista y mer-
cantil: “En la mayor parte de los casos, la RSE
solo tiene sentido para las empresas si el costo
de desplegar un comportamiento mas virtuoso
continua siendo menor que los beneficios. Esto
impone limites en los recursos que las empre-
sas pueden pagar en materia de responsabilidad
social, y limita las mejoras en las actividades de
fas empresas en relacion con temas sociales y
ambientales.??

compaiiias de redefinir el término dejando de lado la pala-
bra social, que en sus términos “vuelve atin mas confuso”
ef panorama de la RSE. McINERNEY, Thomas. Op cit.
VOGEL, David. The Market for Virtue: The Potential and
Limits of Corporate Social Responsibility. Washington,
D.C: Brookings Institution Press, 2005, p.5

109 VOGEL, David. Op cit., p. 4

108
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Las voces criticas sobre el caracter estratégico
de la RSE, se expresan de diferentes maneras.
Bakan", por ejemplo, considera que la RSE no
significa nada mas que un "nuevo credo” disena-
do para ocultar el hecho de que las empresas les
interesa acrecentar sus propios intereses e inva-
lidar las preocupaciones morales. Nwete', in-
siste en que las algunas empresas buscan atraer
beneficios a sus actividades al ser asociadas con
la RSE y principios de transparencia, pero que es
poco lo que en realidad ponen en practica. La
RSE, a su juicio, "se ha convertido en un truco de
relaciones puiblicas que no sirve en nada al pu-
blico. Las compaiiias no son sancionadas por no
cumplir fo que predican, y pueden sefialar que
no hay ninguna ley que les obligue a cumplir™®.
Mclnerney' y Doane'™ sostienen que la RSE es
simplemente la estrategia a través de la cual las
empresas mantienen al margen las regulacio-
nes obligatorias que pueden ser méas beneficio-
sas para la sociedad y el ambiente y,” Shamir'®,
afade que la RSE es la respuesta “astuta” de las
empresas multinacionales por "sifenciar, evadir,
oponerse y cooptar” la presion politica que in-
tenta sujetar a las empresas multinacionales a
mecanismos efectivos de control social.'*®

110 BAKAN, Joel. The Corporation — The Pathological Pursuit
of Profit and Power. Free Press, 2004. Citado en: VOGEL,
David. Op cit., p. 2

11 NWETE, Bede. Op cit., p. 330

112 Ibid.

113 McINERNEY, Thomas. Op cit.

114 CORE COALITION. From Red Tape to Road Signs. Rede-
fining regulation and its purpose, 2004. Consultado en
agosto de 2008 en http:ffwww.business-humanrights.
org/Links/Repository/753874.

115 SHAMIR, Ronen. Op cit, p. 93

116  En sus términos: “Le estrotegia fundomental adoptada
por las EM frente of surgimiento de varios “escdndalos
de produccién™ que amenazan sus imdgenes empresa-
riales ha sido convertirse en participantes activos den-
tro del drea de RSE (..JEl principio de autorregulacion
se ha convertido en el argumento principal en la lucha
acerca del significado del términe y también en un topi-
co ideologico esencial para diseminar lg {6gica neolibe-
rat de que la porticipacion social altruista deberia estar
medida por la buena voluntad exclusivamente.” 1bid.

Ahora bien: Otra preocupacion comtin sobre la
utilizacion estratégica de la RSE y principalmen-
te sobre su naturaleza voluntaria, es el hecho de
que a través de la [ogica de la RSE se otorga un

‘amplio poder a las ya poderosas empresas trans-

nacionales. Es decir, los criticos hacen énfasis en
la contradiccion que subyace al discurso de la
RSE, pues ésta, se ha dicho, es necesaria para
contrarrestar el gran poder de las empresas, pero
al mismo tiempo les da un enorme poder para
que ellas decidan cémo ponerla en practica.’’

El cardcter voluntario de la RSE no
asegura soluciones comprensivas y
perdurables para la sociedad

Precisamente, esta discrecionalidad de las em-
presas a la hora de adoptar soluciones de soft
law en materia de RSE, lleva a otras objeciones
en términos de la potencialidad de dichas res-
puestas para enfrentar los grandes problemati-
cas en materias sociales, de derechos humanos o
ambientales que plantea la globalizacion.

Por un lado, se objeta que las respuestas de soft
faw en materia de RSE no pueden ofrecer solu-
ciones comprensivas y perdurables. Bajo el mar-
co de fa RSE las empresas solo ofrecen respues-
tas parciales medidas por sus propios intereses y
criterios'®. Algunos de los criticos, por ejemplo,

117 Vid: VILLIERS, Charlotte. 'Overcoming Corporate Law
Obstacles to Socially Responsible Behaviour'. EUfinter-
national Law Forum 22 - 23 January 2007, “Perspectives
on Corporate Social Responsibility”. University of Bristol,
Schoot of Law. Consultado en agosto de 2008 en: http:f/
www.gmul-fairtradeproject.org/openaccess/Bristol%20

'CSRou20summary.doc

118 MckInerney trae como ejemplo la capacidad que tienen
las empresas para enfrentar problemas ambientales o de
salud, en comparacion con la respuesta que puede dar la
regulacion. A este respecto afirma: “En comparacion con
las medidas voluntarias en materig de RSE, que cuando
mucho pueden ofrecer ung cobertura parciaf de firmas
e industrias, ios estados regulan de manera comprensi-
va. Una ley ambiental, por ejemplo, se aplica a firmas de
un determinodo tamofio. Las leyes en materia de salud
se aplican a todas las firmas que operan ciertos tipos de
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ponen de presente la preferencia de las em-
presas por trabajar en programas de formacion
educativa o de apoyo a la nifiez, que se perciben
como “apoliticos” y poco polémicos, pero dejan
por fuera asuntos sensibles y controversiales, en
temas, por ejemplo, de derechos humanos'™. En
otras palabras, que la RSE por si misma, no ga-
rantiza soluciones valientes a los inmensos retos
que la globalizacidn y la apuesta hacia un desa-
rrollo sostenible presentan.

A esta observacion se ahade el hecho de que dada
la naturaleza voluntaria de la RSE, las empresas
no son sancionadas por incumplir sus ‘promesas”.
Se puede iniciar un programa en materia de RSE
y dejarlo a medio camino, suseribir instrumen-
tos como el Global Compact o las Directrices de
ta OECD sin desplegar mayores acciones para s
implementacion, o anunciar un proyecto bajo el
fema de la RSE que en la practica no trae mayo-
res beneficios para la comunidad'®. Para muchos
de los criticos, como mas adelante se resefiara, a
diferencia de las sanciones que pueden derivarse
de medidas obligatorias, las sanciones sociales o
economicas que enfatizan los proponentes de la

facilidades. Las medidas de RSE no pueden reclamor ese
mismo nivel de cobertura.”. MCINERNEY, Thomas. Op cit.

SHAMIR, Ronen. Op cit., pp. 99-100.

Se dice que la practica ha demostrado que las iniciati-
vas voluntarias, si bien preferidas por las empresas para
responder a cuestiones sociales o ambientales, no sirven
como sustitutos de una efectiva regulacion. Por ejem-
pio, se pone de presente que las directrices de las OECD
o los principios del UN Global Compact son cumplidas
tan solo parcialmente, y las quejas que se elevan ante el
incumplimiento no han sido en su gran mayeria resuel-
tas. También se aduce que la desregulacion en sectores
estratégicos no ha Hevado beneficios a los consumido-
res, a pesar de que esta fue |a justificacion para ello.
En Gitimas se sostiene que mientras las empresas se ven
beneficiadas con la ausencia de reguliacion, el costo lo
pagan los consumidores y en general |a sociedad en su
conjunto. Vid.: FRIENDS OF THE EARTH , CHRISTIAN AID
Y AMNESTY INTERNATIONAL UK. Flagship or failure?
The UK implementation of the OECD guidelines and ap-
proach to corporate accountability. (2005). Consultado
en agosto de 2008 en: http://jwww.foe.co.ukfresourcef
reportsfflagship_or_failure.pdf

119

RSE, no son suficiente garantia para forzar a
una empresa a cumplir fo que predica.

En linea con lo anterior, una observacion fre-
cuente es que no hay mecanismos claros, objeti-
vos y uniformes para medir y evaluar desempe-
fios sustanciales en materia de RSE. Si bien han
aparecido diferentes empresas, entidades em-
presariales y organizaciones que compiten por
desarrollar sistemas de evaluacién para valorar
el comportamiento empresarial, son multiples
los reparos a estos sistemas de evaluacion. Entre
las criticas mas frecuentes se encuentra el hecho
de que estos sistemas se centran en procesos,
mas que en cuestiones sustantivas, lo que per-
mite a la empresa una mayor amplitud para ase-
gurar cumplimiento: “en fa medida en que ellas
adopten ef proceso adecuado para enfrentar un
tema particular de requlacion, las compariias
terminan satisfaciendo los requisitos requlato-
rios (...} Pero el andlisis de un proceso, no lleva
a garantizar que en la realidad se generen be-
neficios sustanciales.”' En otras palabras, los
distintos estandares y sistemas de certificacion
hacen surgir “dudas acerca de hasta qué pun-
to se estd evaluando las cuestiones sustantivas
y no tanto la existencia de procedimientos””’.
Para Shamir'®, incluso, la “guditoria social” que

121 MCINERNEY. Thomas. Op cit,, p. 11

122 PARKER, Chwistine. The Open Corporation: Effective Self-
Regulation and Democracy. Cambridge: Cambridge Uni-
versity Press, 2002, Citado en: SHAMIR, Ronen. Op cit,
.. 97. Ver también: EDELMAN, S., PETTERSON, E. CHAM-
BLISS Y H. ERLANGER. Legal ambiguity and the politics
of compliance: Affirmative action officer's dilemma, Law
and Policy 14 (1991) pp. 128-130. Citado en: PARKER,
Christine. Op cit., p. 29 :

SHAMIR, Ronen. Op cit,, p.97. En el ambito nacional, José
Ernesto Ramirez y Juan Carlos Segura cuestionan la au-
sencia de interlocucion explicita con la sociedad civil en
¢l proceso de creacion y definicion de los estandares de
certificacion, como ef 150 14000 (medio ambiente) y ¢t
ISO SA 8000 {responsabilidad laboral). A su juicio, el “au-
tismo” existente entre sector privado y sociedad civil que
se da en el marco global, se reproduce a escala nacional.
RAMIREZ, JOSE ERNESTO y SEGURA, JUAN CARLOS. Las
perspectivas de las organizaciones sociales para cambiar
el actual panorama instrumental de la Responsabilidad
Social Empresarial en Colombia. Revista Opera [en Ii-
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se exhibe actualmente, es en gran parte domi-
nada por participantes afiliados a las empresas
o dependientes de ellas, lo que “carga todavia
mds el significado de “responsabilidad social”
en la direccion de los intereses empresariales”. A
su juicio, a través de esas iniciativas, “la idea de
responsabilidad social sufre un proceso de bu-
rocratizacion y estandarizacion que transforma
la idea de responsabilidad empresarial, hasta el
momento politicamente significativa y moral-
mente debatida, en un conjunto conmensurable
de indicadores que pueden entonces intercam-
biarse y negociarse entre accionistas e inverso-
res, como cualquier otro bien que le afiada (o
quite} “valor” a la empresa”'*

Y a esta abjecion sobre la burocratizacion y es-
tandarizacion de la RSE, se suma otra que va en
la misma direccion: el discurso dominante de
la RSE ha terminado por tratar a los derechos
humanos y al ambiente como mercancias. En
la medida en que se invita a las empresas a ser
“responsables” con el ambiente, “responsables”
con sus trabajadores, "responsables” con la so-
ciedad, porque hacerlo es en tltimas es un "buen
negoceio”, tiende a minimizar la importancia que
el mundo entero debe dar a la garantia de los
derechos, a la idea de dignidad que subyace a los
mismos y a la imperiosa necesidad de conserva-
cion ambiental'®,

neaf Yolumen 5, N° 5. (2005) p.104-105. Consultado en
agosto de 2008 en: http:ffredalyc.uaecmex.mxfredalyc/
pdff675/67550507.pdf

124 SHAMIR, Ronen. lbid. .

125 Nils Rosemann sehala que la vision mercantil, selec-
tiva y voluntaria del cumplimiento de los derechos, es
contradictoria con ef reclamo universal por el respeto,
proteccion y garantia de los derechos humanos. Vid. RO-
SEMANN, Nils. Op cit,, p. 11. Por su parte Adelle Blacket
pone de presente la vision mercantit de los derechos al
contrastar los cédigos de conducta frente a la regula-
cién estatal en materia laboral. Para ella los cadigos de
conducta tienden a tratar las condiciones laborales de
forma que se asemejan a otros procesos de produccion.
A su juicio, esta concepcion es problematica, pues al re-
ducirse ¢l trabajo a un proceso productivo, se olvida que
aquél se centra en “personas”. A diferencia, la legislacion
laboral cumple una funcién principal, ia de “imprimir de
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El discurso a favor de las soluciones
de soft law en materia de RSE
exagera la efectividad de los
incentivos econémicos y la
potencialidad de la sociedad civil
para presionar y controlar a las
empresas transnacionales

Ahora bien: en el aparte anterior se subrayé la
importancia que tienen los "incentivos econd-
micos” para los defensores de las soluciones de
soft law en materia de RSE, hasta al punto de
que muchos consideran que son mas efectivos
que -la regulacion obligatoria para controlar el
actuar de las empresas y potenciar su compro-
miso con el desarrollo sostenible. La preocupa-
cidn por mejorar la reputacion ante los consu-
midores, competidores e inversionistas, asi como
para generar ventajas competitivas, esta pues en
el centro de los argumentos de los proponentes
de la RSE.

No obstante, sus criticos consideran que el ar-
gumento es exagerado. Si bien se acepta que
los riesgos a la reputacion o el interés frente a
los consumidores pueden tener influencia en el
comportamiento de algunas empresas, “es me-
nos importante e influyente de lo que se hace
creer™ y, ademas, dificilmente puede ser un
hecho generalizable. Asi, en términos de Vogel'”
muchos de los defensores de la RSE se equivo-
can al asumir que como algunas compailias se
estan comportando de manera mas responsable

dignidad las relaciones laborales, algo que ef merca-
do por si sélo no puede hacer®. Vid. BLACKETT, Adelle.
Codes of Corporate Conduct and the Labour Regulatory
State. En: KIRTON, John J. y TREBILCOCK, Michet J. (Eds ).
Hard Choices, Soft Law. Voluntary Standards in Global
Trade, Environment and Social Governance, Aldershot,
Ashgate, 2007, p. 125. Cragg ahade que una de las de-
bilidades de los cédigos de ética, es que terminan dando
definiciones unilaterales sobre qué es el interés pablico,
y cudles contribuciones sirven para lograrlo y cuales no.
Esas definiciones, a su juicio, tienden a ser arbitrarias y
paternalistas. Vid. CRAGG, Wesley. Op cit., p 218.

126 lbid.

127 VOGEL, D. Op cit, p. 3
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en algunas areas, debe esperarse que otras se
comporten de manera mas responsable en otras
areas. A su juicio, “hay un lugar en la econo-
mia del mercado para firmas responsables; pero
también un amplio espacio para competidores
menos responsables™?,

Sin demeritar el valor de las presiones de acti-
vistas, consumidores, empleadores e inversio-
nistas por cambiar las practicas de las empre-
sas, los criticos agregan que la potencialidad de
estas presiones no se puede magnificar. Para
ellos, dado el amplio nimero de empresas en el
mundo, sumando a la naturaleza voluntaria de
los compromisos, los inversionistas y consumi-
dores solo tienen capacidad para enfocarse en
unas cuantas firmas y en unas cuantas acciones,
y como parece demostrarlo la practica, su pre-
sion, en todo caso, no garantiza un alto nivel de
cumplimiento. En términos de Corking’®® “como
consumidores, solo podemos vigilar la RSE en
los bordes -un boycott de consumidores aqui,
un capptccino de comercio justo alla -sin afec-
tar fo fundamental def rol de la empresa en una
sociedad”.

Trebilcock™® aitade que asumir que los consumi-
dores responderan negativamente a las empre-
sas que no exhiban compromisos concretos en
materias, por ejemple, laborales o de derechos
humanos, es un presupuesto que sufre de una
serie de limitaciones. Por un lado, los consu-
midores, especialmente en paises importadores
de productos, no le dan tanta importancia a las

128 lbid.

129 CORKIN, Joseph. Misappropriating Citizenship: The li-
mits of corporate soctal responsibility. EUfinternatio-
nat Law Forum 22 - 23 January 2007, "Perspectives on
Corporate Social Responsibility”. University of Bristol,
School of Law. Consultado en agosto de 2008 en: http:f/
www.qmul-fairtradeproject.orgfopenaccess/Bristol%20
CSRoep20summary.doc. Para € sélo el Estado puede efec-
tivamente presionar a este cambio. Por ese insiste en la
importancia de reafirmar el rol de aquél como principal
regulador de las corporaciones. De esta manera, sugiere,
el cofectivo se empodera y de paso controla al Estado.

130 TREBILCOCK, Michel. Op cit., p. 17-177

condiciones en la que los bienes se producen. Su
interés mayor es en comprar productos a bajo
precio. Pero incluso, aun si los consumidores va-
loraran las condiciones en la que los productos
fueron manufacturados, enfrentan problemas
para la accién colectiva, especialmente en paises
en desarrollo, cuentan con informacién limitada
y el costo de adquirir dicha informacion excede
el valor que le dan a la misma."”™

No se puede desestimar el rol
principal det Estado y del derecho
internacional para asegurar
cambios sociales. Las ventajas

de las medidas de hard law

Como antes se sefiald, muchos de los criticos no
cuestionan la existencia de ciertas medidas de
soft law para encaminar el actuar de la empresa.
Lo que cuestionan es que a través del discurso
de la RSE se minimice el papel del Estado vy del
derecho internacional, para garantizar y poten-
ciar una mejor actuacion empresarial y hacer
frente a los abusos en las que las mismas puedan
incurrir. En otras palabras, se reclama que an-
tes que priorizar el fortalecimiento de los acto-
res requlatorios a nivel nacional e internacional
para enfrentar los riesgos sociales y ambientales
atados a la globalizacién, la comunidad interna-
cional haya terminado por favorecer soluciones
principalmente de soft faw en materia de RSE.

Por eso un primer llamado es el de recordar que
si bien e| papel de los Estados ha cambiado por
el impulso de la globalizacion, son ellos -y debe
seguir siendo- el centro de la proteccion ciuda-
dana vy los principales responsables de impedir
o castigar los abusos que puedan cometer los

131 En esta misma linea se expresa el informe de Christian
Aid. Vid. CHRISTIAN AID. Behind the Mask: The Real Face
of Corporate Social Responsibility 2, 5, 50, p. 10-11. Con-
sultado en agosto de 2008 en: http:/fwww.globalpolicy.
org/sacecon/tnesf2004f0121mask.pdf.
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agentes privados.”*? Se critica que algunos de los
proponentes de la RSE presenten a las empresas
como las maximas garantes de beneficios socia-
les, de derechos humanos y de proteccion del
medio ambiente, caracterizando, en contraposi-
cién, al Estado como lento e ineficaz o incluso
en declive.™ Esta caracterizacién se considera
inadecuada por varias razones, entre otras, por-
que olvida que la mayor parte de las personas si-
guen viendo al Estado como el principal garante
de los derechos™* y porque de hecho fa mayor
parte de estructuras institucionales —como por
ejemplo en materia laboral, de educacién y sa-
lud, continGia dependiendo de regimenes re-
gulatorios dispuestos por los Estados.”® Basta
mencionar, ademas, que si las empresas y el imer-
cado fallan, como fa practica lo ha demostrado,
la mirada se centra en la respuesta estatal. En
términos de Garret™ “la razon por la cual los
gobiernos siguen manteniendo el control sobre
sus economias, a pesar de la globalizacion, es
porque eflos pueden proveer bienes piiblicos

132 BAKAN, Joel. The Corporation - the pathological Pursuit
of Profit and Power. Free Press, 2004., p.110 Citado en:
MARDENSEN, Chris. Dealing with Joel Bakan's Patho-
logical Corporation. A strategy for Campaigning Human
Rights and Enviromental NGOs. Business and Human
Rights Resource Center, july 2004. Consultado en ago-
sto de 2008 en: hitp:ffwww.globalpolicy.orgfsoceconf
tnesf2004/07pathological.htm :

133 McINERNEY, Thomas. Op cit., p.5. GOKSEL, Niliifer Kara-
casulu. Op cit., p. 2.

134 Al respecto vid: WILLIAMS, Cynthia y AGUILERA, Ruth.
Op cit. McINERNEY, Thomas. Op cit., p. 6. INTERNATION-
AL COUNCIL ON HUMAN RIGHTS POLICY. Mas alla de lo
discrecional. Los derechos humanos y la emergencia de
“obligaciones legales internacionales para las empresas.
Consultado en agosto de 2008 en: http:/fwww.interna-
tionai-council.org/files/summaries/8/107_-_Business_
and_Human_Rights_-_Spanish_Summary.pdf; CORE
Coalition. From Red Tape to Road Signs. Redefining reg-
utation and its purpose (2004). Consultado en agosto de
2008 en: http:ffwww.business-humanrights.org/Links}
Repository/753874

135 HALL, Peter y SOSKICE, David. Varicties of Capitalism
(2001). Citado en: McINERNEY, Thomas. Op cit.

136 GARRETT, Geoffrey. Giobal markets and national politics:
Collision course or virtuous cycle?. International Organi-
zation 52 {autumn): 787-824 (1998). Citado en: Mclner-
ney, Thomas. Op cit.

‘De

econdmicamente importantes, incluyendo capi-
tal humano, infraestructura, estabilidad social,
reduccion de fa desiqualdad, e incluso apoyo al
mercado”, asuntos que dificilmente puede ga-
rantizar la empresas.

Lo anterior no obsta para reconocer la debili-
dad de algunos Estados para controlar el actuar
de las empresas, especialmente de las empresas
transnacionales. Pero se aduce, que la RSE no
suple esta debilidad sino que, incluso, en oca-
siones puede profundizarla. Es decir que puede
llevar a los gobiernos a abdicar su responsabili-
dad ~por ejemplo, de expedir legislacion contra
la corrupcion-, con la esperanza de que las em-
presas voluntariamente llenen el vacio.™’

Ahora bien: otro reclamo central de muchos de

~ los que aqui hemos llamado criticos de las solu-

ciones de soft law en materia de RSE, es que la
comunidad internacional lejos de sequir patroci-
nando instrumentos cuyo cumplimiento depende
de la discrecion de las empresas, ancle responsa-
bilidades en un marco juridico que les exija ren-
dir cuentas ante la ley."®® En otras palabras, hay
un reclamo porque el derecho internacional es-
tablezca obligaciones directas a las empresas en
materia de RSE, atadas a sanciones frente al in-
cumplimiento; obligaciones que podrian hacerse
cumplir a nivel internacional cuando los Estados
no estén dispuestos o no estén en condiciones
de hacerlo ellos mismos™. Es decir, un llamado
para que se tomen medidas internacionales de
hard law frente a la RSE.

Estos dos reclamos, el de fortalecer el papel re-
gulatorio de los Estados, por un lado, y de [a co-
munidad internacional, por el otro, vienen acom-

137 NWETE, Bede. Op cit., p. 313

138 INTERNATIONAL COUNCIL ON HUMAN RIGHTS POLICY.
Op cit.

139 FOSTER, John W. The Role of Non Governmental Organi-
sations and Social Movements in Developing Countries.
En: KIRTON, John J. y TREBILCOCK, Miche! J. (Eds.). Hard
Choices, Soft Law. Voluntary Standards in Global Trade,
Environment and Social Governance, Aldershot, Ashgate,
2007. p. 203-212.

.
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pafiados de razones por las cuales se considera
que medidas de hard law son necesarias y pueden
generar mayores y mejores resultados que los que
se pueden logara a través de medidas de soft law
en materia de RSE. A manera de sintesis, se aduce
en general, que las medidas de hard low:

Pueden ofrece soluciones con estandares mas
altos, mas comprensibles, durables, seguras vy
usualmente mas transparentes. Ademas, estas
medidas terminan teniendo un nivel mas alto de
credibilidad, que las propuestas auto regulato-
rias de las empresas. ¢

1. Permiten de mejor manera conciliar diferen-
tes intereses en competencia y proteger el
bien comun™, al igual que ayudar a suplir
fallas del mercado, y proteger a los mas vul-
nerables™2

2. Los instrumentos de hard law, ademas, son
necesarios para asegurar gue los intereses
tanto de paises desarrollados como de paises
en via de desarrollo sean tenidos en cuenta
en el derecho internacional.'®

3. Mientras que la eficacia de los codigos volun-
tarios “"depende enteramente del oportunis-
mo comercial o el sentido de la caridad que
posea la empresa” **, los regimenes juridicos
hacen hincapié en principios de rendicion de
cuentas y de resarcimiento {indemnizacion,
restitucién y rehabilitacion por el dano cau-
sado). Proporcionan asi una mejor base para
llegar a decisiones justas y coherentes para
todas las partes."®

140 KIRTON, John J. y TREBILCOCK. Op cit. p. 23

141 CORE COALITION. Op cit., p. 2. CHRISTINA AID. Behind the
Mask: The Real Face of Corporate Sacial Responsibility 2,
5, 50 {1-65). Consultado en Agosto de 2008 en: http:ff
www.globalpolicy.org/socecon/tnes/2004/0121mask.pdf

142 CORE COALITION. tbid.

143 CLOGHESY, Michel. Op cit., p 330.

144 INTERNATIONAL COUNCIL ON HUMAN RIGHTS POLICY.
Op cit.

145 Ibid.

Mientras que las soluciones de soft law -en
especial en nacientes mercados- no brindan
oportunidad a los individuos que se han visto
afectados por los abusos de las empresas de
acudir a las Cortes, el hard law permite a los
afectados ventilar judicialmente sus reclamos
y contar con mecanismos adecuados de repa-
racion™e,

4. la existencia de un marco juridico garantiza
la cultura general de cumplimiente. Cuando
una conducta pasa a ser considerada ilegal y
violadora de derechos humanos, mas si tiene
peso internacional, se genera un elemento di-
suasor.'’

6. Las medidas de hard faw han sido responsables
de avances sociales y ambientales importantes,
mientras que no existe evidencia verificable del
impacto de las soluciones voluntarias en estas
materias.*®

A MANERA DE CONCLUSION:

ALGUNAS PREGUNTAS A LAS

QUE INVITA EL DEBATE EN EL
CONTEXTO COLOMBIANO

Este escrito empezé con el caso de Chiquita
Brans, porque sirve para ilustrar tanto los recla-
mos de los criticos a las soluciones de soft law
en materia de RSE, como también para dar causa
a sus defensores. Los primeros pueden encontrar
sustento en la utilizacion estratégica de la RSE,
los limites del soft law para enfrentar los abusos
de las companiias transnacionales y las repercu-

146 NWETE, Bede. Op cit., p. 313.

147 INTERNATIONAL COUNCIL ON HUMAN RIGHTS POLICY.
Op cit. Williams y Aguilera afaden, que los estandares
establecidos en 1a ley y las regulaciones obligatorias, in-
fluyen fuertemente en establecer expectativas sociales
sobre el comportamiento de las empresas, la cuales pos-
teriormente se canalizaran en acciones de fa comunidad,
inversores, ONG's para presionar a las empresas a cumplir
con los estandares establecidos en {a ley. Vid. WILLIAMS,
Cynthia y AGUILERA, Ruth. Op cit., p. 4.

148 CORE COALITION. Op cit., p. 4.
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siones en el rol del Estado como principal garan-
te de los derechos de los ciudadanos. Y es que
paralelamente a que Chiquita Brands financiaba
grupos paramilitares en Colombia, esta empre-
sa exhibia como unos de sus logros haber ga-
nado miltiples premios por contribuciones a la
comunidad, contar con sellos que certifican su
compromiso con el cumplimiento de estandares
sociales y ambientales e, incluso, ser una de las
pocas empresas en lograr paralelamente la cer-
tificacion SA8000 y la certificacion Eurogap por
el cumplimiento de estandares laborales, de de-
rechos humanos y de seguridad en el trabajo en
“Colombia, Costa Rica y Panama"*%. ;Qué tan-
ta influencia ejercio esta exhibicién de ‘logros’
para que el Estado colombiano sélo respondiera
cuando fue publica la sancidén de un tribunal es-
tadounidense?, es una pregunta a la que invita el
debate descrito, y sobre la cual seria interesante
profundizar.

Pero este mismo caso da apoyo a muchos de los
argumentos en favor de las soluciones de soft
low en materia de RSE, pues pone en evidencia
la dificultad del Estado colombiano de perseguir
y efectivamente sancionar a las compaiiias por
abusos cometidos en su territoric. Como ya se
menciond, uno de los principales argumentos so-
bre las cuales se sustentan las soluciones de soft
law para avanzar la RSE es que los mecanismos
de autorregulacion pueden ser mas dtiles que las
normas impositivas de los Estados, teniendo en
cuenta no solo el poderio de las empresas, sino
también el hecho de que aquéllas con frecuen-
cia eluden obligaciones locales al desarrollar sus
actividades en diferentes jurisdicciones y apro-
vechar la complejidad de los diferentes sistemas
politicos v legales en los que operan. De hecho
aqui el clamor del Fiscal General, no es por cono-
cer los nombres de los directivos de la sucursal
en Colombia, sino los directivos de la casa matriz

149 Vid: http:/fwww.chiquita.com/chiquitafcorpres/AR%20
reports/CR0020Pagest%20fromt202003annual.pdf.
Consultado en junio de 2008.
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que autorizaron el pago. Asi pues, en defensa
de las soluciones de soft law, se podria ahadir
que este caso sirve para ejemplificar cuando una
empresa no es socialmente responsable, y las
consecuencias para la reputacion que se derivan
de no serlo.

Pero este caso también invita a aclarar los al-
cances de la RSE, sobre todo en el marco de la
discusion internacional, pues ella ha surgido no
solo como mecanismo para potenciar la contri-
bucidon de las empresas en el desarrollo sosteni-
ble (es decir deberes positivos, enmarcados bajo
una nocion de exigencias éticas}, sino también (y
esto es central} como una forma de hacer fren-
te a los abusos de las empresas, principalmente
en paises en desarrollo. Es decir, no sélo apun-
ta a promover acciones positivas, sino también
el cumplimiento de exigencias negativas como
no discriminar, no contaminar, no incurrir en
violaciones de los derechos humanos. Por eso
personalmente creo que circunseribir la discu-
sion de la RSE a un tema de cuanto pueden las
empresas aportar "mas alla de los estandares
legales”, no da cuenta de los retos que existen
para que las empresas cumplan también los es-
tandares legales establecidos en un determinado
pais en el que operan, al igual que no da cuenta
expresamente de la necesidad de revisar incluso
dichos estandares. Es decir, que para mirar ese
"mas alla", es fundamental también mirar "ese
mas aca”, es decir el cumplimiento y efectividad
de las regulaciones existentes.

Obviamente la discusion sobre la RSE puede ser
mirada desde dos contextos, que si bien no son
excluyentes, merecen ser diferenciados. Por un
lado, un contexto internacional, en donde un de-
bate principal se ha centrado en la conveniencia
o inconveniencia de que el derecho internacional
establezea obligaciones directas a las empresas.
Ya se ha dicho aqui que hasta el momento si bien
es el tema que ocupa gran parte del debate hard
law y soft law en materia de RSE, la partida la
van ganando los proponentes de las soluciones
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voluntarias y de autorregulacién®® En esta dis-
cusion Colombia deberia tener una posicion mas
clara y decidida, teniendo en cuenta, entre otras
razones, que los casos de presuntas viclaciones
de derechos humanos ocurridas en su territorio,
son con frecuencia puestos de presente por los
proponentes de una legislacion internacional
que establezca obligaciones a las empresas vy
pueda hacerlas cumplir cuando los Estados no
estén dispuestos o no estén en condiciones para
hacerlo.

Pero por otro lado, y al margen de la discusion
internacional, es interesante analizar el debate
hard law/soft law, en una dimension local. De
hecho, la dinamica y extension de la RSE, tien-
de a responder a contextos institucionales es-
pecificos, y varia de pais en pais, dependiendo
de factores tales como la legislacion, la cultura
nacional, el contexto politico, el interés de los
consumidores.’™

No creo aventurado sostener que en el pais fa
dinamica de la RSE hasta ahora comienza -y
de hecho para algunos es preocupante que no
tenga el impulso esperado’®?-. Sin embargo, es
necesario mirar con cautela las consecuencias
de su avance. No se duda en que el aporte de los
empresarios colombianos y extranjeros es vital
en un pais con tantas necesidades sociales, y que
una actuacidn responsable en todas las dimen-
siones es un ideal al que no debe dejar de apun-
tarse; pero la pregunta a la que invita el debate
€s coino propiciarla.

Lo que sugiere la discusion del aparte anterior
es que hay ventajas y desventajas tanto de las

150 No obstante existir ya antecedentes claros en el derecho
internacional de que abusos por particulares pueden ser
sancionados por cortes internacionales como sucede con
el Estatuto de Roma y la Corte Penal Internacional.

151 Vid, SARMIENTO. Nataly. Op cit., p. 149. WILLIAMS, Cyn—
thia y AGUILERA, Ruth. Qpcit, p 1.

152 En té€rminos de José Ernesto Ramirez y Juan Carlos Segu-
ra “El campo de la RSE en Colombia esta siendo recon-
figurado y es posible que se "cierre”, Vid, RAMIREZ, José
Ernesto y SEGURA, Juan Carlos. Op cit., p. 117.

soluciones de soft law como de hard law. Las
primeras, que de hecho pueden gustar mas al
empresariado, ofrecen ventajas como una res-
puesta rapida y flexible frente a la naturaleza
competitiva y cambiante de los mercados; la im-
portancia de considerar los intereses de diferen-
tes actores en su construccion vy los beneficios de
avanzar procesos participativos. Sumado a esto,
se resalta el hecho de que las soluciones de soft

" law pueden potenciar que las empresas brinden

su experiencia y recursos para una mayor con-
tribucion social y ambiental. Pero las aproxima-
ciones de soft faw, por si solas, plantean sus pro-
pios retos, en términos de legitimidad, vigilancia,
cumplimiento, cobertura y estabilidad. El hard
law, por su parte, es Util para proteger a los mas
débiles de la sociedad, es un régimen que puede
ofrecer un monitoreo independiente de la acti-
vidad empresarial, cuenta con mecanismos para
garantizar-cumplimiento y puede ofrecer solu-
ciones mas comprensivas y perdurables. Pero a
parte de las dificultades que tienen algunos Es-
tados, como el nuestro, para garantizar que se
respete a cabalidad, no asegura que las empre-
sas vayan mas alla en sus compromisos sociales
y ambientales.'?

Por eso no es sorprendente abogar por la coexis-
tencia y convergencias de soluciones de hard law
y soft law, como un buen nimero de personas lo
vienen haciendo. Pero ei reto es determinar en
nuestro contexto, el peso apropiado que se les
debe dar a unas y otras, lo que implica discutir,
entre otras cuestiones, qué actividades deben
dejarse al resorte exclusivo de los Estados, qué
es viable para las empresas avanzar de manera
voluntaria; cédmo pueden actuar de manera co-
ordinada y como puede darse una relacion dina-

153 A esto se suma, como bien lo pone de presente Williams
y Aguilera, que fas instituciones formales, como las
constituciones, las leyes y las politicas pablicas, no de-
ben mirarse en el vacio, sino también en su refacion con
instituciones informales, como [as normas sociales, las
organizacionecs de la socledad civil, empresariales, etc.
Vid WILLIAMS, Cynthia y AGUILERA, Ruth. Op cit..p. 6.
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mica entre regimenes de soft law y de hard law,
qué aprendizajes sirven de las iniciativas de soft
law para avanzar incluso a mayores compromi-
sas de hard law; bajo qué condiciones podrian
las iniciativas de soft law reforzar la aproxima-
ciones de hard law; cdmo pueden matizarse las
deficiencias de cada uno de estos regimenes.

Aunque dificilmente podria dar una respuesta
satisfactoria a estos interrogantes, y precisa-
mente lo que busca este articulo es una invita-
cion a discutirlos, me parece importante dejar
sugeridas ciertas cuestiones. La primera es insis-
tir en que asuntos centrales como la degradacion
ambiental, los abusos de derechos humanos, o
los actas de corrupcidn, entre otros, son temas
que no pueden dejarse al campo de soluciones
voluntarias. Aun cuando se pueda arglir que
estos temas ya estan incluidos en el contexto
colombiano bajo un régimen de hard law, lo que
invita también el debate es a revisar la efecti-
vidad de las normas establecidas en la materia
y a exigir de Estado colombiano acciones mas
decididas para garantizar su cumplimiento. Si
frente a estos temas hay vacios de legislacién o
ineficacia de las normas existentes, [a solucion,
a mi juicio, no es, como parecen sugerirlo algu-
nos de los proponentes del soft law en el campo
internacional, pretender llenar esos vacios con
iniciativas voluntarias, sino, por el contario, for-
talecer la capacidad del Estado para proteger a
sus ciudadanos. Cosa distinta es que las empre-
sas puedan aportar de manera positiva y traba-
jar de la mano con el Estado en su promocion y
proteccidn. Para ello es vital analizar espacios de
interaccion.

A mi juicio un primer contexto para pensar en
la interaccién es la necesaria discusién sobre la
conveniencia de establecer un mareo requlato-
rio general en materia de RSE, que incluya los
objetivos principales a los que deben apuntar las
actuaciones voluntarias en materia de RSE -de
manera que se dé una mayor coordinacion con
la politica social y ambiental del Estado-, al igual

que recuerde y clarifique el panorama sobre los
estandares minimos de obligatorio cumplimiento
para las empresas en materias ambientales, la-
borales o de inversion social. Un marco juridico,
que incluya, por ejemplo, exigencias en materia
de ‘reporte social' y que establezca lineamien-
tos y requisitos en materia de certificacion, pero
que de todas maneras deje un margen para que
las empresas decidan como lograr sus objetivos
dentro del marco dispuestos por la regulacion.
Un marco juridico que, ademas, dé cuenta de
la importancia de fomentar el didlogo entre las
empresas, el gobierno y la sociedad™*, y que pro-
mueva las iniciativas de participacion y control
por parte de la sociedad civil y los consumido-
res'*®. Regulaciones generales en materia de RSE
ya se han empezado a avanzar en paises como
Francia y Gran Bretana™s, asi que estas expe-
riencias pueden ser utiles para analizar su con-
veniencia en el contexto local. De todas formas,
guste o no, personalmente preferiria ver iniciada
su discusion, pues a través de la misma se podria
tener un panorama mas claro de las deficiencias
y ventajas existentes de la actual legislacion, al
igual que una idea mas clara de lo que se esta
haciendo bien y mal bajo el slogan de la RSE.

Ahora bien: ya se ha mencionado aqui gue una
de las mayores discusiones en torno a las solu-
ciones de soft faw en materia de RSE apunta a

154 Aunque no sugerido en ¢l contexto de un marco reguta-
torio general de ta RSE, comparto lo expuesto por Rami-
rez y Segura, sobre la necesidad de encontrar férmulas
que desarrollen la capacidad de 1a sociedad civil y am-
plien su participacion en ef disefio y puesta en marcha de
iniciativas de RSE, al igual que en procesos de auditoria y
vigilancia del cumplimiento de estandares éticos acogi-
dos por las organizaciones y 6rganos de produccion. Vid.
RAMIREZ, José Ernesto y SEGURA, Juan Carlos. Op cit., p.
117-118.

155 Un buen panorama de como podria ser un marco gene-
ral en materia de RSE en Colombia se plantea en: MELO
JIMENEZ, Oscar Guillermo y GUERRA MALDONADO, Juan
Pablo. Una propuesta para Ia regulacién de la Responsa-

_bilidad Social Empresarial del sector privade en Colombia.
Tesis para obtener el titulo de abogado. Facultad de Cien-
cias Juridicas. Pontificia Universidad Javeriana, 2005.

156 Vid. AMAO, Olufemi. Op. cit. p. 100.
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visibilizar los desequilibrios que enfrentan los
paises en desarrolio frente al poderio y con fre-
cuencia abusos de las empresas transnacionales.
Asi que, a mi juicio, es necesario buscar féormu-
las que permitan al Estado demandar en cortes
internacionales por abusos de las empresas en
temas centrales de derechos humanos, laborales,
ambientales, al igual que establecer exigencias
para que las empresas que pretenden invertir en
el pais tengan por lo menos en marcha una poli-
tica seria en materia de RSE.

En fin: el debate est4 abierto, los retos son enor-
mes, pero es una diseusién que dificilmente po-
demos evadir.
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UNA ANOTACION FINAL

Cuande va habia culminado este articulo, se hizo
evidente la crisis de los mercados internaciona-
les, expresada, entre otras circunstancias, por la
dramatica caida de la bolsa, la quiebra de Le-
hman Brothers e incluso el anuncio de Islandia
de que por la crisis econdmica mundial tenia
comprometidas sus finanzas’. Para efectos de
la discusion que se presenta aqui, este hecho no
puede pasar desapercibido. Es un momento para
observar si la advertencia de los criticos de las
soluciones de soft low es acertada, en el sentido
de insistir en que en momentos de crisis son las
inversiones e iniciativas voluntarias en materia de
RSE las primeras que se sacrifican. Pero incluso,
mas alla de esta advertencia, los acontecimien-
tos de estas ultimas semanas hacen pensar que
el sentido de la balanza internacional, que hoy se
inclina hacia promover medidas voluntarias y de
autorregulacion, puede cambiar e inclinarse ha-
cia una mayor presion regulatoria. Aunque en un
asunto limitado al comportamiento de las ban-
cas de inversion, que deja por fuera temas como
los compromisos de {as empresas con los asuntos
laborales, de derechos humanos o del medio am-
biente, presentes en las discusiones sobre RSE, es
bastante diciente que en septiembre 26 de 2008
se diera fin al programa “Consolidated Super-
vised Entities” {CSE), el cual habia sido disefia-
do para que las bancas de inversién de manera
voluntaria reportaran su capital, mantuvieran
liquidez, y permitieran la supervision de instan-
cias oficiales. Las palabras de Christopher Cox'™®,
Director del "Securities and Exchange Commis-
sion” (SEC) de los Estados Unidos, al anunciar
el fin del programa, son bastante sugestivas en
dicho sentido:

157 lislandia, de nacion rica a la quiebra en un cerrar de ojos.
En: el Nuevo Herald [en linea] (12 octubre de 2008). Con-
sultado en octubre de 2008 en: http://www.elnuevohe-
rald.com/208fstory[301125.html

158  Vid: httpifflwww.sec.govinewsfpress/20082008-230.htm.
Consultado el 3 de Octubre de 2008.
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Los ultimos meses han mostrado de manera
abundantemente clara, que la requlacion volun-
taria no funciona. (..} el programa CSE ha sido
fundamentalmente deficiente desde el inicio,
porque los bancos de inversion pueden escoger,
de manera voluntaria, someterse a la supervi-
sion o no hacerlo. El hecho de que fos bancos
de inversion puedan retirarse de la supervision
voluntaria a su discrecion disminuye la efectivi-
dad del mandato que persigue el programa CSE,
y debilita su efectividad (..) El programa CSE
dentro de la division de “Trading and Markets” a
partir de hoy se terming®.

En fin, como se dice coloquialmente, ‘amanece-
rd y veremos'.

159  Ibid. (Traduccion personal de la autora).
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LA CORTE EN NUMEROS: UN BALANCE ESTADISTICO*

ste apartado contiene un anélisis cuantitativo de la actividad de la

‘orte Constitucional durante 1997, El analisis estd dividido en dos ' :
partes. En la primera, se realiza un comentario acerca de los resul- ;
ados de 1a labor de la Corte en procesos de constitucionalidad. En

o segunda, se examinan los resultados de la actividad del Alto Tri-

bunal en materia de tutela siguiendo el mismo esquema utilizado

para los procesos de constitucionalidad, esto es, cantidad de senten-

kias emitidas por tipo de proceso, decisién adoptada segiin cada uno

fic los temas y la posicién de los magistrados. Con esto se busca pre- .
ntar un analisis completo del comportamiento de la Corte Cons-

tucional y de sus magistrados durante este aflo. Finalmente se

cluye una descripcién de la Corte como legislador negativo.

LABOR DE LA CORTE DURANTE 1997

ackro 1
i peso del control abstracto

recopilacion de los datow, sl onmo 12 dlaboracion de tos cusdros v graficos que aparecern en
tq parte del libro, estuve a carge de Matadia Angel fooordinadors), Alexandra Loz y Marcela
Foniafier. Los oomentariog estuvieron a carga de Libsedty José Arizes

413
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{}mﬁm 1 -
&emencms de la Corte Constltumonal 1996-19497

800
6007 . . B Constitucionalidad
' 400 5 >~ B Tutela

= o 1 OTotal

Como se puede observar, en general la produceidn de fallos d
law Corte-Constitucional durante 1997 continué siendo numerosa a
pesar de la leve disminucion del total de sentencias (680) frentea las
expedidas durante 1996 {#17). Aungque se observa una disminucid
ernel volumen de.fallos, prificipalmente en sentencias deconstitucios |
nalidad dendeel total descendid significativamente en un 5,2%, vuz
pequeiio aumetito en-los fallos de tutela donde se observa un:iner
mento cercano al 3,7%, la Corte durante 1997 mostrd que su labor,
lejos de mostrar mve‘je&, de décrecimiento, tiende a aumentar, En éfccto
aungue en este ano la Corte expidis un volumen de fallos inferior al e
pedido durante 1996, profirio el segundo ntunero més alto desde qrer
inicid su labor, lo que nuevamente muestra que el desempefio de esia,
Cmparaman en el aspecto cuantitativo arroja resultados positivos.

- Finalmente, vale la penaresaltar como las &eﬁtencmb derevisios
ummaﬁca de fallos de tutela siguen siendo superiores o las dedisi
nes relativas & procesos de um&,tltucmnahdad circunstancia qt
aunque tiende aequilibrarse, prmmpalmeme ervlos dos niltimo ;

. ifitiestra la importancia creciente de la aceion de tutela dentro de

Cjurisprudencia constitucional. En efecto, como 1o demuestra

o mt‘adxatwas elaboradas para afios anteriores’, los procesos denv%’*

_Lag t&lﬂd;ﬁhi&i% y comerstarios: wi.;rf-* o srtividad de Ja Corte p‘zm log afog anter m 6s,
ﬁézﬂamc’ %0 mencionaran, ﬂ?}(‘?‘iﬁ 'm zdcn 8 la labor rz‘slwsﬂa por cl Db:&cwtom »:ir J ;
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- __, Consejo de Estado @consejodeestado - Jul 22, 2020
==245) | 5 Sala Plena del @consejodeestado terna para magistrado de la
@CConstitucional a los doctores: 4

Jorge Enrique Ibafiez Najar, Natalia Angel Cabo y Marino Tadeo Henao
Ospina.
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Sala Plena de la Corte Constitucional
eligié conjueces

Boletin No. 20 Bogotd, febrero 26 de 2020 La Sala Plena de la Corte Constitucional
eligié a los dieciocho conjueces que, en caso de empate o falta de quorum necesario,
tendrén la responsabilidad de participar de la deliberacidn y votacién de decisiones
para el periodo comprendido entre el 1 de marzo de 2020 y el 28 de febrero de 2021.
Seguin la normatividad, se acude a la designacién de conjueces cuando el niimero de
los magistrados que deban separarse del conocimiento de un expediente por
impedimento o recusacidn, afecta el quorum establecido para aprobar una decisién.
Segtin la Ley Estatutaria de la Administracién de Justicia, los conjueces tienen los
mismos deberes que los magistrados y estardn sujetos a las mismas responsabilidades
de éstos. Este es el listado de conjueces elegidos por la Sala Plena de la Corte
Constitucional: 1. NATALIA ANGEL CABO 2. JUAN FERNANDO CORDOBA
MARENTES 3. RUTH STELLA CORREA PALACIO 4. MAURICIO FAJARDO GOMEZ 5.
EMILSSEN GONZALEZ DE CANCINO 6. MARCO TULIO GUTIERREZ MORAD 7. JUAN
CARLOS HENAO PEREZ 8. LUIS FERNANDO LOPEZ ROCA 9. JOSE FERNANDO
ORTEGA CORTES 10. JULIO ANDRES OSSA SANTAMARIA 11. HERNANDO PARRA
NIETO 12. JAIRO PARRA QUIJANO 13.JORGE GABINO PINZON SANCHEZ 14.
MAURICIO PINEROS PERDOMO 15. HUMBERTO ANTONIO SIERRA PORTO 16. HEL{
ABEL TORRADO TORRADO 17. RODRIGO UPRIMNY YEPES 18. WILLIAM
ZAMBRANO CETINA

https://www.corteconstitucional.gov.co/noticia.php?SaIa-PIena-de-Ia-Corge-ConstitucionaI-eligié-conjueces-8831

No basta con sefialar que se trata
de una grave violacién a los
derechos humanos para otorgar una
indemnizacién mayor a la
determinada en el reconocimiento
de perjuicios morales (?No-basta-
con-senalar-que-se-trata-de-una-
grave-violacion-a-los-derechos-
humanos-para-otorgar-una-
indemnizacion-mayor-a-la-
determinada-en-el-reconocimiento-
de-perjuicios-morales-8910)

Boletin N° 69

Sentencia T- 147 de 2020

Bogotd, 02 de junio de 2020

Asi lo establecié la Sala Cuarta de
Revisién de la Corte al estudiar la accidén
de tutela instaurada por ...

Es constitucional el Decreto Ley
relacionado con la Cultura en el
marco de la emergencia del Covid-
19 (?Es-constitucional-el-Decreto-
Ley-relacionado-con-la-Cultura-en-
el-marco-de-la-emergencia-del-
Covid-19-8908)

Boletin No. 67
Bogotd, 28 de mayo de 2020

La Corte Constitucional, con 9 votos a
favor y ponencia de la Magistrada, Gloria
Ortiz Delgado, encontré ajustado a la
Constitucién, el Decreto Legislativo 475
del 25 de marzo de 2020, “Por el cual se
dictan medidas especiales relacionadas
con el sect...

Es constitucional el Decreto Ley que
garantiza el acceso al servicio'de
acueducto en el marco de la
emergencia por el COVID-19 (7Es-
constitucional-el-Decreto-Ley-que-
garantiza-el-acceso-al-servicio-de-
acueducto-en-el-marco-de-la-
emergencia-por-el-COVID-19-

Pagina 1de 3



Corte Constitucional de Colombia ' ) 2020-06-04 8:51 p. m.

8909)
Boletin No. 68

Bogotd, 28 de mayo de 2020

La Corte Constitucional con ponencia del
Magistrado, José Fernando Reyes examiné
la constitucionalidad del Decreto 441 de
2020, por medio del cual el Presidente de
la Republica adopté disposiciones
relacionadas con el servi...

Declaran inconstitucionales las
facultades otorgadas al Minsalud y
al INVIMA en el marco de la
Emergencia Econémica Social y
Ecoldgica (?Declaran-
inconstitucionales-las-facultades-
otorgadas-al-Minsalud-y-al-
INVIMA-en-el-marco-de-la-
Emergencia-Economica-Social-y-
Ecologica-8907)

Boletin No. 66

Con ponencia de la Magistrada, Cristina
Pardo Schlesinger, la Corte Constitucional
declard inexequibles los articulos 1y 2 del
Decreto Legislativo 476, expedido por el
Gobierno Nacio...

Es constitucional la ampliacion de
los plazos fijados para los tramites
ante las Cdmaras de Comercio. (?
Es-constitucional-la-ampliacion-de-
los-plazos-fijados-para-los-
tramites-ante-las-Camaras-de-
Comercio.-8906)

Boletin No. 65

' Bogotd, 28 de mayo de 2020
|
|
|
|
|
| Bogotd, 28 de mayo de 2020
)

La Corte Constitucional declaré la
constitucionalidad del Decreto 434 del 19
de marzo de 2020 que amplié los plazos
para que comerciantes y otras personas
naturales y juridicas puedan adelantar
ciertos trdmites ante las c&a...

https://www.corteconstitucional.gov.co/noticia.php?Sala-Plena-de-la-Corte-Constitucional-eligié-conjueces-8831 Pégina 2 de 3
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Corte Constitucional ampara el
derecho fundamental a la doble
conformidad del ciudadano Andrés
Felipe Arias Leiva (?Corte-
Constitucional-ampara-el-derecho-
fundamental-a-la-doble-
conformidad-del-ciudadano-

- Andres-Felipe-Arias-Leiva-8905)

Boletin No. 64

Bogotd, 21 de mayo de 2020

La Sala Plena de la Corte Constitucional
resolvié proteger el derecho fundamental
al debido proceso del ciudadano Andrés
Felipe Arias Leiva y, en consecuencia,
ordenar a la Sala de Casacién Penal de la
Corte Supr...

VER TODAS LAS NOTICIAS
{/contenido.php)

Contacto Redes sociales Otros enlaces
Palacio de Justicia: Calle 12 No. 7 65 Pégina anterior
Relatorfa: Carrera 8 No 12A 19 {http:/iwww2.corteconstitucional.gov.ce
Bogotd D.C.- Colombia Rama Judicial
PBX: (57 1) 350 62 00 . (https://www.ramajudicial.gov.cof)
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de8am.a lpm.yde2pm.a5pm. ht mm
Formulario para Peticiones, Quejas,
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La Corte Constitucional informa a la ciudadania que en la sesién de Sala Plena, de marzo de 2019 fueron seleccionados los Conjueces de la
Corporacidn para el periodo comprendido entre el 1 de marzo de 2019 y 28 de febrero de 2020, sus nombres son los siguientes:

NOMBRES Y APELLIDOS
* Natalia Angel Cabo {/nicio/Corjueces-2019/hoja de Vida NATALIA ANGEL CABOpdf)
Cérloé Alberto At.ehortL'Ja Rios (/inici.o/Conjuece‘s—ZO19/;10ja de Vida CARLOS ALBERTO ATEHORTUA RfOS‘pdf)
Catalina Botero Marino (/nicio/Conjueces-2019/hoja de Vida Conjuez Catalina Botero Marino.pdf]
.l‘?.uth. Steila Cor‘re.z.a. Paja;:i&V(V/inic';t.Ji/Conj;Jecves—ZO19/h0jé dé Vid‘; C.o'njvuez ‘RU‘TH STELLA CORREA PALACIO.pdf)
" Sati Fiérez Enciso {/inicio/Conjueces-2019/hoja de Vida Conjuez SAUL FLOREZ ENCISO.pdf)
iEmiIssen -Cionzé‘léz Ae Caﬁcino 4(/iﬁicio/Conjueces—20 19/hoja De Vida Emilssén ﬂGoknz'aIez de Cancino.pdf)
 Juan Carlos Henao Pérez (fnicio/Conjueces-2019/hoja de Vida Conjuez JUAN CARLOS HENAO PEREZpdf]
Herndn Fabio Lépez Blanco (inicio/Conjueces-2019/Hoja de Vida Conjuez HERNAN FABIO LOPEZ BLANCO pdf)
Luis Fernando Lépez Roca /nicio/Corjueces-2019/Hoja de Vida Conjuez LUIS FERNANDO LOPEZ ROCA pel]
AI;/a;o Andrég Mé;cta Navas (/inicio/Conjueces—ZO19/Hoja de Vidé Cc;njuéz ALVARb ANDRES MO'I;I’A NAVAS.pdf)
Julio Andrés Ossa Santamarfa (/inicio/Conjueces-2019/Hoja de Vida Conjuez JULIO ANDRES OSSA SANTAMARIA.pdf)
Jorge Gabino Pinzén Sanchez (finicio/Conjueces-2019/hdja de Vida Conjuez JORGE GABINO PINZON SANCHEZ pd)
..... MaLVJvri-c‘:i-o Plﬁeros Pérdorﬁé .(/i.n'i‘cic.)/“Cc;nj.u‘e.ce‘as-ZQié)Héjé de Vida Conjuez MAVLvJR-I&II‘(.) PlﬁEROS PERbOMO.pdf)
Esteban Restrepo Saldarriaga (inicio/Conjueces-2019/Hoja de Vida Conjuez ESTEBAN RESTREPO SALDARRIAGA pdf) |
Hell’Abel Torrado Torrado (/inicio/Conjueces—2O 19/Hoja de Vida HELI ABEL TORRADO TbRRADO.pdf)
Humberto Sierra Porto (fnicio/Conjueces-2019/Hoja de Vida HUMBERTO SIERRA PORTO pdf]
I.?odfiéo Um;).r.i}nn.y/. Yepes (/fﬁfcié/tbnjﬁeces—zoIQ/Hojé De Vi”da Rodrigo Upnmnypdf) -
William Zambrano Cetina (/inicio/Conjueces-2019/Hoja de Vida Conjuez WILLIAM ZAMBRANO CETINA pef)
GLORIA ESTELA ORTIZ DELGADO

PRESIDENTE
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CORTE CONSTITUCIONAL

CONJUECES 2018

La Corte Constitucional informa a la ciudadania que en la
sesion de Sala Plena, el dia 21 de febrero de 2018 fueron
seleccionados los Conjueces de la Corporacion para el
periodo comprendido entre el 1 de marzo de 2018 y 28 de
febrero de 2019, sus nombres son los siguientes:

. Natalia Angel Cabo

. Jaime Arias Lépez

. Carlos Alberto Atehortia Rios

. Martin Gonzalo Bermudez Mufioz
. Catalina Botero Marino

. Jose Miguel De la Calle Restrepo

. Ruth Stella Correa Palacio

o N O O A W N -

. Emilsen Gonzalez de Cancino |
9. Juan Carlos Henao Pérez

10. Luis Fernando Lépez Roca
11. Juan Ramén Martinez Vargas
12. Alvaro Andrés Motta Navas
13. Mauricio Pifieros Perdomo

14. Jorge Gabino Pinzdn Sanchez
15. Jorge Restrepo Fonfalvo

16. Humberto Sierra Porto

17. Rodrigo Uprimny Yepes

18. William Zambrano Cetina

ALEJANDRO LINARES CANTILLO
PRESIDENTE

www.corteconstitucional.gov.co
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Sistema Informativo del Gobierno - SIG

Declaracion del Presidente Juan Manuel Santos sobre acto

legislativo para blindar acuerdos de paz, ternas para magistrados y
acciones para recuperar a Mocoa

Declaracién del Presidente sobre acto legislativo para blindar acuerdos ...

Muy buenos dias.

Primero que todo quiero agradecerle al Congreso, a la Camara de Representantes la

aprobacion ayer del acto legislativo que blinda juridicamente, le da sequridad juridica, a los
acuerdos de paz.

Hoy el Senado debe de daﬂe el ultimo debate al Estatuto de Oposicién. Eso es un paso
adelante en el cumplimiento de los acuerdos y del inicio del posconflicto.

http://es.presidencia.gov.co/sitios/busqueda/discursos/170404-Decla...ternas-para-magistrados-y-acciones-para-recuperar-a-Mocoa/Discursos
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Anoche en el Batallon, el general Hernandez me decia cdmo ha cambiado el departamento
del Putumayo. Hace un afio era impensable irse por tierra y cruzar el departamento en
vehiculos; tenia que ser por aire. Hoy hay total tranquilidad.

Eso es algo muy importante que hay que destacar.

Anoche también terminé la escogencia de las ternas para la Corte Constitucional. Se surtio el
procedimiento del Decreto 537. Establecimos un procedimiento para hacer un proceso mas
tfransparente de divulgacién, que todo el mundo conociera cuales son los postulados.

Y finalmente ayer decidi las dos ternas que voy a presentar hoy mismo al Congresc de la
Republica.

En el caso del reemplazo de Jorge Pretelt, he decidido presentar una terna exclusivamente
compuesta por mujeres, todas destacadas juristas de gran trayectoria.

Ellas son:

La doctora Isabel Cristina Jaramillo, abogada de la Universidad de Los Andes con maestria y
doctorado de la Universidad de Harvard y actualmente es la directora del doctorado en
Derecho de la Universidad de los Andes.

La ofra posiulada, la doctora Cristina Pardo Schlesinger, fue Magistrada auxiliar en la Corte
Constitucional durante 14 afios y medio y fue mi Secretaria Juridica en la Presidencia de la
Republica durante los Gltimos seis afios y medio. Es abogada de la Universidad del Rosario.

Y la tercera postulada es la doctora Natalia _Angel Cabo, también abogada de la Universidad
de los Andes, con maestria de la Universidad de Harvard. Es profesora de Derecho
Constitucional, de Derecho Constitucional comparado y es miembro del grupo de
investigacion de Derecho Publico.

Para suplir la vacancia de la doctora Maria Victoria Calle, quien fue la Presidenta de la Corte
y quien cumplid una gestidén de gran trascendencia para el pais.

l.os candidatos son:

La doctora Maria Margarita Zuleta. Ella no necesita presentacion. Es una abogada muy
reconocida de la Universidad de los Andes, y ha sido durante este gobiemno la Directora de la
Agencia Nacional de Contratacion Publica, Colombia Compra Eficiente. Tiene una trayectoria
como abogada en otras posicicnes y la labor que ha hecho en esta institucion ha sido

http://es.presidencia.gov.co/sitios/busqueda/discursos/‘l70404—Decla...ernas-para-magistrados—y—acciohes-para-recuperar-a-Mocoa/Discursos Pagina2de 5



realmente excepcional.

&l segundo postulado es el doctor Néstor Osuna Patifio, profesor de Derecho Constitucional
en la Universidad Externado de Colombia, exmagistrado del Consejo Superior de la
Judicatura, doctor en Derecho por la Universidad de Salamanca, en Espafia y es abogado de
la Universidad Externado de Colombia. .

Y el tercer postulado de la segunda terna es el doctor Carlos Bernal. Docente, investigador,
es egresado de la Universidad Externado de Colombia, tiene una maestria y un doctorado en
filosofia en la Universidad de la Florida y un doctorado en Derecho en la Universidad de
Salamanca, en Espafia.

Es una de las personas que todo el mundo distingue como los mejores constitucionalistas
que tiene el pafls.

Esas son pues las dos ternas que el dia de hoy le voy a presentar a la Corte Constitucional.

En todos los casos los postulados fueron entrevistados personalmente por mi. Les hice
basicamente dos preguntas sobre su compromiso, primero con la paz, y todos respondieron
afirmativamente.

Tienen un gran compromiso para preservar y consolidar el proceso de paz en Colombia.

El segundo tema que les toqué, que para mi es muy importante que la Corte tenga eso en
cuenta, es el tema de la responsabilidad fiscal. Que las decisiones de la Corte tengan en
cuenta las repercusiones econdmicas, fiscales, porque como lo hemos dicho tantas veces,
las crisis econdmicas son las que mas vulneran los derechos de los ciudadanos.

Y hay que evitarlas. Y una forma de evitarlas es teniendo en cuenta, no solo por parte de las
Cortes sino por parte del Congreso y del Ejecutivo, de las consecuencias fiscales, de las
decisiones.

Los seis postulados me respondieron afirmativamente que elios entendian ese concepio y
que lo fendrian en cuenta si son elegidos como Magistrados a la Corte Constitucional.

Finalmente, aqui seguiremos haciéndole un seguimiento a todo lo que hemos venido
adelantando en materia de la recuperacion de Mocoa.

Hasta anoche tarde estuvimos revisando {odos los temas, [os detalles, los problemas, porque
los problemas siempre aparecen.

765
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Hoy vamos a continuar en esa tarea y hoy vamos a hacer una revision ya sobre la

2020-06-04 9:19 p. m.

perspectiva de la reconstruccion de Mocoa. Cudles son aquellos proyectos que desde ya

tenemos que iniciar, como se contratan, cémo se van a adelantar, para que Mocoa y el

Putumayo vuelvan a recuperar su normalidad y queden, como lo he dicho tantas veces,

mejor que antes del desastre.

Mas tarde les daré el informe de esa reunion.

Muchas gracias.

(Fin)
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international Development Research Centre
Centre de recherches pour le développement international

April 2, 2014

Ms. Natalia Angel Cabo
12 Grimthorpe Road
Toronto, Ontario M6C 1G3

Dear Ms. Angel Cabo:

Congratulations on winning the IDRC Doctoral Research Award. A challenging and rewarding experience in
field research awaits you.

IDRC would like to hear about your experiences in the field. We are looking for short accounts of your
research experience — your stories.

Once you have settled into your research, please consider submitting in Word format a text of 500 to 700
words entitled “Field Experience in Colombia”. :

Here are some possible story ideas:;

What do you find fascinating about your field research?

What has been the hardest adjustment? Easiest?

What challenges have you encountered? Successes?

Any surprises?

What are you learning?

How are you progressing with your field research?

Who has had the most impact on you and/or your research while in the field?

¢ & & & ® o ©

We will post some of these texts on IDRC's Fellowships and Awards’ website and some may be featured in
IDRC’s monthly e-Bulletin, The IDRC Builetin is a great way to learn about current developments at the
Centre. It contains updates on research projects, case studies, recent books, and information on scholarships
and competitions. To subscribe, write to bulletin@idrc.ca.

With your text, you might consider submitting digital photos in JPEG format. Please send your text and photos
by emall to Carole Labrie, Program Assistant at IDRC's Fellowships and Awards, at clabrie@idrc.ca. We may
use your photos on the IDRC website or in other corporate materials. We will, of course, provide you with a
photo credit (or if you are submitting others’ photos, let us know the photographer). Please include information
about the photos that we can use for caption information (location, identify individuals, etc).

We wish you success in your research and look forward to reading about your experiences.

Yours sincerely,

— L«jﬁwmmkmmxmm

Jean-Claude Dumais
Awards Officer
Fellowships and Awards
Special Initiatives Division
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